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STATEMENT OF FACTS 

Appellants’ appeal from a judgment for appellee entered on 
March 14, 1947, upon appellee’s motion for summary judg¬ 
ment. This was an action for a mandatory injunction restoring 
appellee to duty as an employee of the Civilian Production 
Administration. The complaint also sought a declaration that 
appellee’s separation was unlawful and that he was entitle^ to 
all the rights, privileges, and benefits that he enjoyed at .the 
time of the separation. 

Originally named as defendants were the Civilian Production 
Administration and J. D. Small, Administrator. By Executive 
Order No. 9809 (11 F. R. 14281), dated December 2, 1946, fhe 
Civilian Production Administration was consolidated into jthe 
Office of Temporary Controls. By order dated March 12,19(47, 
the Office of Temporary Controls was substituted for the Civil¬ 
ian Production Administration and Philip B. Fleming, Admin¬ 
istrator, Office of Temporary Controls (App. 133). By Execu¬ 
tive Order No. 9836 (12 F. R. 1939) dated March 22, 1947, all 
the functions, duties, and powers of the Office of Temporary 
Controls with respect to the Veterans Emergency Housing Pfo- 

(l) ! 
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gram, heretofore administered by the Civilian Production Ad¬ 
ministration, were transferred to the Housing Expediter as of 
April 1,1947. By Executive Order 9841 (12 F. R. 2645), dated 
April 23, 1947, certain of the functions of the Office of Tempo¬ 
rary Controls Administrator which had been previously vested 
in the Civilian Production Administration were transferred to 
the Secretary of Commerce, effective March 4, 1947. By order 
filed on May 20, 1947, Frank R. Creedon, Housing Expediter, 
and W. Averell Harrinran, Secretary of Commerce, were sub¬ 
stituted as parties defendant for Philip B. Fleming and the 
Office of Temporary Controls (App. 138). 

The undisputed facts, as shown by the record, are: 

In October 1941, appellee was employed by the War Pro¬ 
duction Board as an Associate Industrial Specialist without 
classified status at a salary of $3,200 per annum. He contin¬ 
ued in the employ of the War Production Board until 1945. 

A reduction in force was necessitated by the cessation of hos¬ 
tilities between the United States and Japan, and an expected 
rapid reconversion to a peacetime economy. Accordingly, the 
War Production Board was required to separate a large number 
of employees in the latter part of 1945 (App. 42). As of Au¬ 
gust 1945, there were 6,234 employees on the rolls of the War 
Production Board. The proposed personnel ceiling required 
a reduction to 1.542 employees by December 31, 1945 (App. 
42). The War Production Board submitted its proposed re¬ 
duction-in-force procedure to the Civil Service Commission in 
June 1945. On August 17. 1945, the Commission notified the 
agency that, with respect to the provisions contained in Section 
9 (c) of Departmental Circular No. 510 (App. 51) requiring 
that retention Group A employees with classified (competitive) 
civil-service status be reassigned where there are positions 
which may reasonably be expected to continue for one year or 
more, the Commission would accept the statement of the War 
Production Board that there was no reasonable expectancy 
that any position in the War Production Board would continue 
for one year or more (App. 46, 67). 

In order to accomplish the required reduction in personnel, 
the War Production Board issued formal reduction-in-force 
notices to more than 3,000 employees (App. 42), in compliance 
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with retention-preference regulations which had been | pre¬ 
scribed by the Civil Service Commission and which were, con¬ 
tained in Departmental Circular No. 510 (App. 51). 

As a result of this procedure, a formal reduction-in-force 
notice was issued to appellee under date of August 30, 11945 
(App. 44). Pursuant to this notice, his last day of active duty 
was to be September 28, 1945 (App. 44). At the time of the 
receipt of said notice by appellee, he was a veteran with ijnore 
than five years of continuous employment with the Federal 
Government; he had no classified status, and he held the posi¬ 
tion of Industrial Specialist, Deputy Chief of Special Equip¬ 
ment Branch, CAF-13 (App. 29). j 

On or about September 4, 1945, appellee appealed his, im¬ 
pending separation to the Civil Service Commission. A hear¬ 
ing was held and the Commission notified the War Produc¬ 
tion Board that appellee had been erroneously placed in Gr|oup 
B-l rather than in Group A-l and that “except for the er¬ 
roneous group classification, no irregularity has been found 
in the War Production Board’s application of the retentjon- 
preference regulations under Departmental Circular No. 510 
which give effect to the provisions of Section 12 of the Veterans 
Preference Act of 1944” (App. 75, 76). The Commission ^lso 
advised the War Production Board that there was indication 
that appellee’s retention rights under the Veterans Prefer¬ 
ence Act were not given due consideration since appellee ^as 
found to be qualified to fill another position of Industrial 
Specialist, CAF-13 in the Food Processing Equipment Section, 
which was then held by a Group B non veteran. Accordingly, 
appellee’s separation was disapproved and the Commission 
recommended his restoration to duty (App. 45, 65, 66). 

The War Production Board, upon examination of the Ciyil 
Service Commission’s recommendation, decided that the con¬ 
clusions reached by the Commission were inconsistent with 
the provisions of Section 9 (c) of Departmental Circular £fo. 
510, for the following reasons: 1 

The Commission based appellee’s right to restoration upon 
the fact that there was another position at Grade CAF-13, nbt 
in the same competitive level as the position which appellee 
had occupied (and which had been abolished) which the Coin- 
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mission found appellee qualified to fill; section 9 (c) of Depart¬ 
mental Circular No. 510 states the rule as prescribed by the 
Civil Service Commission for the transfer of a Group A em¬ 
ployee to another position within the agency when he cannot 
be retained in his present position, and this rule required such a 
transfer only when the Group A employee had a classified (com¬ 
petitive) civil-service status and when the other position for 
which the employee is found to be qualified “may reasonably 
be expected to continue for one year of more”; appellee did 
not have classified (competitive) civil-service status, and the 
Civil Service Commission in a letter from Commissioner Flem¬ 
ming, dated August 17, 1945, had agreed that it would accept 
the statement of the War Production Board in any such case 
that there was no reasonable expectancy that any position in 
the War Production Board would continue for one year or more 
(App. 46, 67). Because of these apparent inconsistencies, the 
agency by letter dated November 2, 1945, requested the Com¬ 
mission to review its decision (App. 46). 

On November 29, 1945, the agency received a letter of the 
same date from the Commission reaffirming the Commission’s 
original recommendation that appellee be restored to duty 
(App. 46,68). On November 30,1945, appellee presented him¬ 
self at the agency’s office for restoration to duty. He was ad¬ 
vised at that time that the agency was ready to comply with 
the recommendation of the Commission to restore him to duty. 
The agency’s representative then advised appellee that the 
agency planned to abolish completely the function to which 
the Commission considered that appellee should be restored; 
that such decision had been reached before any advice had 
been received from the Commission regarding appellee’s res¬ 
toration ; and that the function was scheduled for elimination 
as of December 31,1945, and the employee then working on that 
function already had a reduction-in-force notice effective that 
date. The agency’s representative then gave appellee a notice 
of separation by reduction in force effective December 31,1945, 
on the assumption that he was willing to take an oath of office 
v and return to duty as of November 30,1945. Appellee was also 
advised at that time that in the event of any change of plans 
which caused the continuation of the function, the notice of 


separation would be cancelled (App. 47). Appellee was then 
advised that he would have to take a new oath of office, pursuant 
to the decisions of the Comptroller General of the United 
.States, inasmuch as the action already taken by the War Pro¬ 
duction Board had effectively separated appellee as of Septem¬ 
ber 30, 1945. Appellee refused to execute a new oath of office, 
contending that his separation had been illegal and was there¬ 
fore ineffective. The agency’s representative advised appellee 
that he knew of no way in which appellee could be restored 
to duty and to pay status without taking a new oath of office. 
Appellee then requested that the agency furnish him with a 
written statement with respect to the requirement that he take 
a new oath of office (App. 47). Accordingly, the agency fur¬ 
nished appellee with a written statement dated November 30, 
1945, which stated “that it is necessary that you take a new 
oath of office, before we may process an action restoring you 
to duty, since this action will be in the nature of a reemploy¬ 
ment” (App. 47, 70). j 

On December 11, 1945, the Director of Personnel of the 
agency wrote to appellee, referring to the memorandum of 
November 30,1945 (App. 48, 70) and reminding him of the ne¬ 
cessity for the execution of a new oath of office. The letter aflso 
stated that “In order that there may be no misunderstanding 
in the matter, we desire to again state to’you that we sta|nd 
ready to restore you to duty immediately upon your taking 
a new oath of office” (App. 71). 

Because of appellee’s refusal to execute a new oath of office 
as required by Section 1757, Revised Statutes (5 U. S. C. A. § 1^), 
the agency, on December 20, 1945, transmitted to the Comp¬ 
troller General of the United States, a statement of facts in the 
case, and requested a ruling with respect to the necessity fbr 
appellee to execute such oath (App. 48, 71). In this letter, the 
agency pointed out that appellee had been separated by the 
agency, pursuant to the provisions of Departmental Circular 
No. 510 of the Civil Service Commission; that said action had 
been approved by the Director of Personnel to whom the ap¬ 
pointing and removal authority had been duly delegated fcjr 
the agency; and for the purpose of the questions involved, 
Section 9 of the Departmental Circular No. 510 provides tha}t 
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actions taken thereunder may be effective without the prior 
approval of the Commission (App. 71). 

On January 7, 1946, the Comptroller General rendered a 
written decision based upon the facts submitted to him, in 
which he held that appellee must execute a new oath of office 
in order to be restored to duty (App. 48, 73). 

Upon receipt of the decision of the Comptroller General, 
the agency, by letter dated January 7, 1946, notified appellee 
of said decision, enclosing a copy of same and again advised 
appellee that “The Civilian Production Administration stands 
ready to restore you to its rolls in an active-duty status, pur¬ 
suant to the Civil Service Commission’s ruling of November 
28,1945, as soon as you have taken the required Oath of Office” 
(App. 48, 80). 

The agency received no reply to this letter, but shortly there¬ 
after, appellee met with a Special Assistant to the Adminis¬ 
trator of the Agency. On January 16. 1946, after several con¬ 
ferences between appellee and the Special Assistant, the agency 
wrote to the Comptroller General requesting a review of his 
decision in the light of additional information submitted by 
appellee, deemed by him (appellee) to be pertinent (App. 49, 

81) . On January 24, 1946, the Comptroller General requested 
the agency to furnish certain additional information (App. 49, 

82) , and on Februsfry 26, 1946, the Comptroller General ren¬ 

dered a supplemental decision on appellee’s case in which he' 
reaffirmed his previous decision that appellee be required to 
execute a new oath of office before he could be restored to 
duty (App. 49, 83). By letter dated March 6, 1946, a copy of 
this decision was sent to appellee and he was requested to advise 
the agency with respect to his intentions of returning to duty 
(App. 49, 92). By letter dated April 16, 1946, appellee was 
again advised by the agency that “* * * we have been' 

and are ready to restore you to active duty with this agency at 
any time you take the required oath of office. We are also ready 
and willing to take up with the Civil Service Commission the 
questions of restoration of your sick leave, the break in your 
Federal service, and according you a classified civil service 
status” (App. 49, 94). 
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On August 5,1946, appellee filed his summons and complaint 
in the United States District Court for the District of Colifmbia, 
together with a motion for a preliminary mandatory injunc¬ 
tion (App. 1). On October 7, 1946, Justice T. Alan Golds- 
borough issued a preliminary mandatory injunction directing 
the agency to restore appellee to duty forthwith in the same 
official position and status he held at the time of his separation 
on September 30,1945, with no impairment in appellee’s 'chain 
of continuous service (App. 25). However, he made nofind-r 
ings of fact and conclusions of law. On October 7, 1946,1 pur¬ 
suant to the order of the Court of the same date, the agency 
restored appellee to active duty without a new oath of office 
(App. 118, 124). In addition, a dispute arose betweeiji the 
parties with respect to the scope and meaning of the injunction. 
Accordingly, on October 10, 1946, appellant applied to the 
Court for a clarification of the preliminary mandatory in| unc¬ 
tion and for findings of fact and conclusions of law (Appj 26). 

On October 16, 1946. appellants filed a motion for suminary 
judgment (App. 28). On October 24, 1946, the agency again 
sought the opinion of the Comptroller General on the question 
of whether it could lawfully certify a pay roll covering appel¬ 
lee’s services during the pay period ending October 19, l[946. 
The agency also requested authority from the Comptrbller 
General for the certification of this pay roll and subsequent 
pay rolls to the Treasury Disbursing Office for payment (App. 
118). On November 25, 1946, the agency received an opinion 
from the Comptroller General again stating that the appellee 
must execute an oath of office before the pay roll would be certi¬ 
fied (App. 118, 119). Consequently the agency was unable to 
certify said pay roll (App. 118). 

On November 18, 1946, appellee filed a motion for conteippt 
adjudication of the Administrator of the Civilian Production 
Board, alleging that said Administrator had failed to comply 
with the Court order of October 7, 1946. and that appellee bad 
received no compensation for the work he had performed sifice 
October 7,1946 (App. 113). On December 5,1946, the Admin¬ 
istrator and other representatives of the agency filed affidavits- 
in opposition to appellee’s motion for contempt adjudication, 
pointing out that all possible steps had been taken to comply 
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with the Court order of October 7, 1946, but that the Comp¬ 
troller General had refused to certify the agency’s pay roll 
upon which appellee appeared or to authorize payment to him 
unless and until he executed the oath of office (App. 115-127). 

On December 9, 1946, the Court filed findings of fact, con¬ 
clusions of law and an order clarifying the preliminary man¬ 
datory injunction issued on October 7,1946 (App. 127). Among 
other things, the Court stated in its conclusions of law that 
“The preliminary mandatory injunction issued herein was de¬ 
signed to restore plaintiff to duty and preserve the status quo, 
pending final determination on the merits” (App. 129). On 
December 10, 1946, the Court issued a Supplemental Order 
clarifying the preliminary mandatory injunction which pro¬ 
vided among other things “Ordered that this preliminary 
mandatory injunction is conditioned upon the giving of se¬ 
curity by the plaintiff in the amount of So,000 with surety 
satisfactory to the Court” (App. 130). Appellee never posted 
the bond. 

On February 17, 1947, appellee filed a motion for summary 
judgment (App. 131). 

On February 27, 1947, the Court filed an informal memo¬ 
randum (App. 132) and on March 14,1947, the Court filed find¬ 
ings of fact and conclusions of law and entered a final judg¬ 
ment granting appellee’s motion for summary judgment (App. 
134-136). The Court held that appellee’s separation from the 
service on September 30,1945, was wrongful; that appellee was 
entitled to restoration to duty with pay status as of the time 
of the separation and that he was entitled to the restoration of 
all rights then existing, including pay status, annual and sick 
leave and retirement without being required to take a new oath 
of office; that appellee was entitled to all leave rights accrued 
at the time of his separation, said leave rights to be reestab¬ 
lished to him and carried over from year to year to the extent 
permitted by applicable laws and regulations; and that ap¬ 
pellee was to have all administrative pay increases accruing to 
his position after his separation (App. 135, 136). 

QUESTIONS PRESENTED 

1. Did the Court below have jurisdiction to review the action 
of a Federal executive agency in separating a Federal em- 
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ployee, pursuant to the Veterans Preference Act of 1944, iwhen 
the statute provided only for an administrative review ojf said 
action? | 

2. Did the Court below have jurisdiction to enforce recom¬ 
mendations of the United States Civil Service Commission 
made pursuant to the Veterans Preference Act of 1944?| 

3. If the Court below had jurisdiction, could it requirE that 
a Federal employee, who had been separated from the Federal 
service pursuant to the provisions of the Veterans Preference 
Act, be restored to duty without executing a new oath of office,, 
where it appeared that said employee was separated by a. 
Federal official having authority to effectuate such separation, 
even if said separation was based upon an erroneous interpreta¬ 
tion of applicable regulations? 

STATUTES AND KEGULATIONS INVOLVED 

I 

. 1. Section 12 of the Veterans Preference Act of 1944 (Act 
of June 27, 1944, c. 287, 58 Stat. 390, U. S. C., Title 5, Section 
861) provides as follows: 

In any reduction in personnel in any civilian service- 
of any Federal agency, competing employees shal|l be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of em¬ 
ployment, military preference, length of service, and 
efficiency ratings: Provided, That the length of time 
spent in active service in the armed forces of the United 
States of each such employee shall be credited in com¬ 
puting length of total service: Provided further, T]hat 
preference employees whose efficiency ratings are 
“good” or better shall be retained in preference to all 
other competing employees and that preference Em¬ 
ployees whose efficiency ratings are below “good” shall 
be retained in preference to competing nonpreferehce 
employees who have equal or lower efficiency ratings: 
And provided further, That when any or all of the fuhc- 
tions of any agency are transferred to, or when any 
agency is replaced by, some other agency, or agencies, 
all preference employees in the function or functions 
transferred or in the agency which is replaced by soijne 


I 
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other agency shall first be transferred to the replacing 
agency, or agencies, for employment in positions for 
which they are qualified, before such agency, or agencies, 
shall appoint additional employees from any other 
source for such positions. 

2. Section 14 of the Veterans Preference Act is set forth 
•on page 20, injra. 

3. Civil Service Commission Departmental Circular Xo. 510, 
which established the reduction-in-force regulations, is printed 
in the Appendix, pages 51-63. 

4. Revised Statutes, Section 1757 (U. S. C., Title 5, Section 
16) provides: 

The oath to be taken by any person elected or ap¬ 
pointed to any office of honor or profit either in the 
Civil, military or naval services. * * * shall be 
as follows: “I, A. B., do solemnly swear (or affirm) that 
I will support and defend the Constitution of the United 
States against all enemies, foreign and domestic; that 
I -will bear true faith and allegiance to the same; that 
I take this obligation freely, without any mental reser¬ 
vation or purpose of evasion; and that I will well and 
faithfully discharge the duties of the office on which I 
am about to enter. So help me God.” * * *. 

SUMMARY OF ARGUMENT 

I. The Court below had no jurisdiction to direct the Civilian 
Production Administration, successor to the War Produc¬ 
tion Administration, to restore appellee to duty, since the 
only remedy available to appellee was an administrative 
appeal to the Civil Service Commission pursuant to the 
Veterans Preference Act of 1944 

A. Courts do not intervene in Executive personnel matters. 
It has long been settled by a host of decisions from which there 
has been no deviation that the Courts will not intervene or 
interfere with the internal operations and functions of the Ex¬ 
ecutive Branch of the Federal Government, nor will they review 
or retry the facts underlying the exercise of executive judgment 
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and discretion in such matters. This rule appears to ha^e had 
its most frequent application in cases involving Executive per¬ 
sonnel administration. In such cases, Courts will look* only 
to see whether the Executive had the legal authority to make 
the determination complained of and whether the statutory 
procedure prescribed, if any, was followed: 

In the case at bar, the Civil Service Commission, acting pur¬ 
suant to Section 14 of the Veterans Preference Act of 1944, and 

| ' 

the Regulations promulgated' pursuant thereto, found that the 
agency had erred in classifying appellee B-l instead oil A-l 
(App. 65). They also found that appellee was qualified to fill 
another position, in the same grade as he had held with the 
agency, which was held by a non veteran. The agency con¬ 
sidered that under the terms of the Regulations of the Civil 
Service Commission relative to this situation, they were not 
required to place appellee in this position because he di<jl not 
have a classified status, the position was not expected tc( last 
for a year or more and in the opinion of the agency, appellee 
was not equally qualified with the nonveteran to fill the posi¬ 
tion in question (App. 45). j 

It is thus clear that the agency did not violate the Veterans 
Preference Act or the Civil Service Commission’s Regulations 
promulgated pursuant thereto. It made an administrative 
determination which it was entitled to make under the t^rms 
of the statute and Regulations. The most that can be said 
is that, in so doing, the agency made an error of judgment 
or erred in its interpretation of the Regulations. But ^uch 
an error did not constitute a statutory violation which w<|)uld 
justify the Court’s intervention. In fact, when the agency was 
finally advised of its error by the Commission, it voluntarily 
agreed to reappoint appellee and was only prevented from so 
doing by appellee’s refusal to execute a new oath of office as 
required by statute and by the opinions of the Comptrdller 
General of the United States (App. 47). 1 

B. The Veterans Preference Act of 1944 made no provision 
for recourse to the Courts and provided only for an administra¬ 
tive remedy in the form of an appeal to the Civil Service 
Commission. 
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Both the legislative history of the Veterans Preference Act 
and the provisions of the Act itself are completely barren of 
any indication that Congress intended to afford persons coming 
within the terms of the statute any recourse to the Courts. The 
statute afforded appellee an administrative remedy of which 
he availed himself. That the administrative remedy was ad¬ 
equate is demonstrated by the fact that the agency was ready 
and willing to restore appellee to duty and would have done 
so had he been willing to execute an oath of office. 

The absence of any provision in the Veterans Preference 
Act for recourse to the Courts constitutes no departure from 
established law, since it has long been settled that when the 
United States creates rights in individuals against itself, it is 
under no obligation to provide a remedy through the Courts r 
but may limit the individual, as in the instant case, to adminis¬ 
trative remedies. Thus, the fact that the Veterans Preference 
Act established certain preferences for veterans does not imply 
that recourse to the Courts to enforce such preferences was also 
created, for it is well settled that in the absence of express Con- 
gresional consent, no jurisdiction exists to entertain a suit 
against the sovereign and the Government does not consent to 
be sued by implication. Nor can consent to be sued be extended 
beyond the plain terms of the authorizing statute. Thus in 
the absence of express Congressional authority, the Court below 
had no jurisdiction to entertain the instant suit. In the instant 
case, such authority was lacking. Moreover, here there is no 
room even for an implication of recourse to the Courts, since 
the statute set forth a specific method for the vindication of 
any rights conferred, namely, an administrative remedy by way 
of appeal to the Civil Service Commission. 

Recognizing the fact that the Veterans Preference Act of 
1944 afforded veterans no recourse to the Courts, the 80th 
Congress amended the Act in August 1947, to strengthen the 
administrative remedy by making the recommendations of the 
Civil Service Commission binding upon the administrative 
officer to whom they are directed. 
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II. The Court below had no jurisdiction to enrorce the Recom¬ 
mendation of the Civil Service Commission that appeljlee be 
restored to duty 

The informal memorandum opinion of the Court belciw in¬ 
dicates that it was enforcing the recommendation of the! Civil 
Service Commission. Judicial enforcement of 'the Cofiimis- 
sion’s recommendation was not authorized by the Veterans 
Preference Act of 1944 which provided only that the Commis¬ 
sion make findings and recommendations. The legislative his¬ 
tory of the Act and its subsequent amendment reveal 
any question that the Commission’s recommendations 
enforceable in the Courts, but depended entirely upon volun¬ 
tary compliance by the Executive agencies concerned. 

I 

III. The Court below could not properly require the agfency 
to restore appellee to duty as of the time of his separation 
without requiring him to execute a new oath of office 

I 

It has long been established that when a Federal employee is 
separated from Federal employment by an officer having ap¬ 
pointment and removal authority, the separation becomes an 
accomplished fact and cannot thereafter be rescinded by ad¬ 
ministrative action even if it appears that the separation! re¬ 
sulted from a disregard of law or a mistake as to the falcts. 
Only a court of competent jurisdiction or a statute specifically 
so providing can set aside such a separation. Since appellee tvas 
separated by a qualified officer of the agency (App. 79, 90) any 
restoration to duty would be a new appointment requiring a 
new oath of office to be valid in accordance with Revised Stat¬ 
utes, Section 1757, and neither the agency nor the Civil Service 
Commission had the authority to set aside appellee’s separation. 
Accordingly, appellee could not be restored to duty without tjhe 
execution of a new oath of office in compliance with the appli¬ 
cable statute and the decisions of the Comptroller General. 


bejyond 
erfe not 
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ARGUMENT 

POINT I 

The Court below had no jurisdiction to review the action of 
the War Production Board in separating appellee during a 
reduction in force, the only remedy available to appellee, 
pursuant to the Veterans Preference Act of 1944, being an 
administrative appeal to the Civil Service Commission 

A The -judiciary will not intervene in the internal administration of the 
Executive and will not review or retry the merits of the appointment, 
removal, transfer, advancement, or demotion of Federal employees, but 
will at most determine only whether the action taken is clearly violative 
of the Constitution or any controlling statute, rule, or regulation 

Probably few principles of law are more definitely estab¬ 
lished than that expressing the forebearance of the courts in 
matters involving the internal administration of the Execu¬ 
tive Branch of the Government. The Courts will not review 
the acts of executive officials performed within the scope of 
their authority nor will the Courts substitute their judgment 
for that of the officials. “The interference of the courts with 
the performance of the ordinary duties of the executive de¬ 
partments of the government would be productive of nothing 
but mischief; and we are quite satisfied that such a power was 
never intended to be given to them.” Taney, C. J. in Decatur 
v. Paulding, 39 U. S. (14 Pet.) 496, 515 (1840); Perkins v. 
, Lukens Steel Co. 310 U. S. 113, 131^132 (1940). 

This principle of nonintervention in the normal functions 
and duties of the Executive Branch of the Government has had 
perhaps its most frequent expression and application in cases, 
such as the case at bar, involving matters related to executive 
personnel administration. Keim v. United States, 177 U. S. 
290 (1900); Eberlein v. United States, 257 U. S. 82 (1921)), aff’g 
53 Ct. Cls. 466 (1918); White v. Berry, 171 U. S. 366 (1898) ; 
Siskind v. Morgenthau, 152 F. 2d 286 (App. D. C. 1945) ; 
Hammond v. Hull, 131 F. 2d. 23 (App. D. C. 1942), cert. den. 
318 U. S. 777 (1943); Love v. United States, 108 F. 2d 43 (C. C. 
A. 8th, 1939), cert. den. 309 U. S. 673 (1940); Levine v. Farley, 
107 F. 2d 186 (App. D. C. 1939), cert. den. 308 U. S. 622 (1940) ; 
United States ex rel. Taylor v. Tajt, 24 App. D. C. 95 (1904), 
writ of error dismissed 203 U. S. 461 (1906). 
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Although we show below that the statute provided an exclu¬ 
sive administrative remedy with no recourse to the Courts, 
infra, point B, it is submitted that even in the absence oil such 
an exclusive administrative remedy, the facts in this case do 
not warrant judicial intervention in the light of the above 
principles. j 

The Court below found that appellee was wrongfully Sepa¬ 
rated from his position on September 30. 1945, in violation of 
Civil Service Regulations and the Veterans Preference) Act 
(App. 135,136). The Court erred in so finding. 

Section 12 of the Veterans Preference Act which sets forth 
the procedure to be followed in case of reduction in forbe in 
an agency, and requires that preference be given veterans, 
provides: 

In any reduction in personnel in any civilian seirvice 
of any Federal agency, competing employees sha|l be 
released in accordance with Civil Service Commi$sion 
regulations which shall give due effect to tenure of' em¬ 
ployment, military preference, length of service, and 
efficiency ratings. * * * Provided further, ^hat 

preference employees whose efficiency ratings} are 
“good” or better shall be retained in preference t<|) all 
other competing employees. * * * | 

On November 15, 1944, the Civil Service Commission pro¬ 
mulgated Departmental Circular No. 510 effective December 
1, 1944 (App. 51-63). This circular set forth the Retention 
Preference Regulations to be used by heads of Governmental 
departments in connection with reduction in force. 

These Regulations authorized the agencies concerned to set 
up “areas of competition” within which employees wquld 
“compete” for the right to retain the various positions 
(App. 55). Within the competitive areas, levels of competi¬ 
tion were to be set up, and within each level, competitive 
groups were set up based upon a retention preference classi¬ 
fication set forth in the Regulations (App. 53-56). Witjhin 
each competitive level, agencies w*ere required to take actjion 
to eliminate all employees in lower subgroups before a higjher 
subgroup was reached (App. 56). I 
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“Areas of competition” required approval in advance by the 
Civil Service Commission, while “levels of competition” did not 
require the prior approval of the Commission (App. 55. 57). 

In interpreting these Regulations, the agency classified ap¬ 
pellee B-l instead of A-l. That this action constituted an 
authorized if erroneous exercise of administrative judgment 
by the agency in determining appellee’s status is shown by 
a letter from the Civil Service Commission to the Director 
of Personnel of the War Production Board dated October 24, 
1945. in which the Commission advised the agency that appellee 
had been erroneously placed in Group B-l rather than in 
Group A-l and that “Except for the erroneous group classi¬ 
fication, no irregularity has been found in the War Produc¬ 
tion Board’s application of the retention-preference regulations 
under Departmental Circular No. 510 which give effect to the 
provisions of Section 12 of the Veterans’ Preference Act of 
1944” (App. 65). The Commission also pointed out that there 
was indication that the agency had failed to give due considera¬ 
tion to appellee’s retention rights under Section 14 of the Vet¬ 
erans’ Preference Act of 1944, since appellee was found to be 
qualified to fill another position of Industrial Specialist, CAF- 
13, in the Food Processing Equipment Section, which was then 
held by a Group B nonveteran. Upon examination of the 
Commission’s recommendation the agency decided that the 
conclusions reached by the Commission were inconsistent with 
the provisions of Section 9 (c) of Departmental Circular No. 
510 (App. 45, 68). 

Section 9 (c) of Departmental Circular No. 510 provided: 

(c) Exceptions—Status Employees .—Whenever a 
retention group A employee with a classified (competi¬ 
tive) civil-service status cannot be retained in his present 
position, he shall be given an opportunity for transfer 
or reassignment to a continuing position at the same 
geographical location, provided that there is available 
a position under the Civil Service Act and Rules, not 
occupied by a retention group A employee with a classi¬ 
fied (competitive) civil-service status, which may 
reasonably be expected to continue for one year or more, 
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which the retention group A employee is qualified 
to fill without undue interruption to the activity 
involved * * # . 

The agency considered that it was not required to appoint 
appellee to the position held by the nonveteran because appellee 
did not fall within the terms of Section 9 (c). He did not 
possess a classified status (App. 29, 46); the position was not 
expected to continue for a year or more (App. 46); and finally, 
in the opinion of the agency appellee was not qualified to fill 
that position (App. 46, 67). See Keim v. United States, 177 
U. S. 290 (1900). 

In this connection, it should be noted that actions taker} by 
agencies under Section 9 (c) did not require the prior approval 
of the Civil Service Commission (App. 58). 1 

In the light of the foregoing, it becomes clear that the agency 
did not violate the Veterans Preference Act or the Regu¬ 
lations of the Civil Service Commission promulgated pursuant 
thereto. The most that can be said is that the agency m$de 
an error of judgment or erred in its interpretation of the Regu¬ 
lations as later construed by the Civil Service Commission 
itself, and for such an error the Court had no jurisdiction to 
intervene. See United States ex rel Crow v. Mitchell, 89 F. 
(2d) 805 (App. D. C. 1937) where this Court said (p. 809): I 


* * * mandamus cannot issue to interfere w}th 

the executive officers of the government in the exercise 
of their ordinary official duties even where those duties 
require an interpretation of the law. U. S. ex rel Dun¬ 
lap v. Black, 128 U. S. 40, 9 S. Ct. 12, 32 L. Ed. 354. 
And this, in turn, grows out of the fact that courts 41- 
ways should proceed with extreme caution where tljie 
granting of the writ would result in interference by the 
judicial department with the management of the ex¬ 
ecutive department of the government, or—as was said 
by the Supreme Court in U. S. ex rel Redfield v. Windon, 
137 U. S. 636, 644, 11 S. Ct. 197, 200, 34 L. Ed. 811-^ 
courts proceed in such cases with extreme caution even 
where the petition for the writ is to perform a purely 
ministerial act, i. e., “In a case, for instance, where thle 
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intention of the officer, though acting within the scope 
of his duty, had been frustrated by a clerical mistake 
( United States v. Schurz, [102 U. S. 378]) * * *; 

or where the case is one of doubtful right (N. Y. Life 
and Fire Ins. Co. v. Wilson, 8 Pet. 291, 302 * * *); 
or in a case where, the relator having another adequate 
remedy, the granting of the writ may in this summary 
proceeding affect the rights of persons wffio are not 
parties thereto, or where it will be attended with man¬ 
ifest hardship and difficulties.” 

In Keim v. United States, supra, the plaintiff w*as a veteran 
of the Civil War who had been separated by the Department 
of Interior. He invoked the then existing veterans preference 
statute (Section 3 of the Act of August 15, 1876, 19 Stat. 169) 
which provided: 

* * * in making any reduction of force in any of 

the executive departments, the head of such department 
shall retain those persons who may be equally qualified 
who have been honorably discharged from the military 
or naval services of the United States * * *. 

Plaintiff sued in the Court of Claims, contending that non- 
veterans were being retained for similar work for which he was 
equally qualified. The Department of Interior had ruled that 
he was inefficient. The Court of Claims refused to pass upon 
the question of whether Keim was equally qualified as against 
the nonveteran retained. The United States Supreme Court 
said (pp. 292, 295): 

It has been repeatedly adjudged that the courts have 
no general supervising power over the proceedings and 
actions of the various administrative departments of 
government. * * * 

Nowhere in these statutory provisions is there any¬ 
thing to indicate that the duty of passing in the first 
instance, # * * or, later, upon the competency or 

efficiency of those who have been tested in the service, 
was taken away from the administrative officers and 
transferred to the courts. Indeed, it may well be doubted 
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I 

i 

i 

j 

i 

whether that is a duty which is strictly judicial in its 
nature. 

i 

In the instant case, the agency made an administrative de¬ 
termination that appellee was not qualified to fill the position 
which he contended he was entitled to. The Civil Service 
Commission ultimately determined that appellee was so Qual¬ 
ified, but the agency’s determination was certainly not a vio¬ 
lation of law which would justify the court’s intervention. I 
That appellee had a statutory remedy without recourse to 
the Courts in the form of an appeal to the Civil Service Com¬ 
mission, will be demonstrated under point B, infra. That 1 such 
administrative remedy was adequate is demonstrated by the 
fact that immediately after the agency received a letter |from 
the Civil Service Commission dated November 29, 194 q, re¬ 
affirming its original recommendation and directing appellee’s 
restoration to duty (App. 46, 47), appellee was advised by the 
agency that it was ready to comply with the Commission’s 
recommendation to restore him to duty (App. 46,47,48,70,j 71). 

I 

B. The Veterans Preference Act of 1944 created no new judicial remedy 
through the Courts, but made provision only for an administrative appeal 
from an adverse decision of an administrative agency 

| 

In enacting the Veterans Preference Act of 1944, Congress 
sought to give legislative sanction to existing executive and 
administrative orders governing veterans preference and to 
strengthen these preferences. 1 In accomplishing these pur¬ 
poses, Congress did not intend and did not provide for indi¬ 
vidual access to Federal Courts for the enforcement of the 

rights defined by the statute. , 

I 

1. The Veterans Preference Act of 1944 makes no provision for recourse 

to the Courts 

l 

Nowhere does the Veterans Preference Act provide fbr a 
remedy in the courts. Section 14, the only section which pro¬ 
vides the steps to be taken by a person against whom an ad- 

‘Hearings before the Committee on Civil Service, United States Senlate, 
78th Congress, 2nd Session, on S. 1762 and H. R. 4115, Preference in Em¬ 
ployment of Honorably Discharged Veterans Where Federal Funds are Dis¬ 
bursed, May 19, 1944, pp. 8-9. 
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verse decision has been made by an administrative officer, 
provides: 

No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency 
bureau, administration, project, or department, here¬ 
inbefore referred to shall be discharged, suspended for 
more than thirty days, furloughed without pay, reduced 
in rank or compensation, or debarred for future appoint¬ 
ment except for such cause as will promote the efficiency 
of the service and for reasons given in writing, and the 
person * * * shall have at least thirty days’ ad¬ 
vance written notice * * * stating any and all 

reasons, specifically and in detail, for any such proposed 
action; such preference eligible shall be allowed a rea¬ 
sonable time for answering the same personally and in 
writing and for furnishing affidavits in support of such 
answer, and shall have the right to appeal to the Civil 
Service Commission from an adverse decision of the 
administrative officer so acting, such appeal to be made 
in writing within a reasonable length of time, after the 
date of receipt of notice of such adverse decision: Pro¬ 
vided, That such preference eligible shall have the right 
to make a personal appearance, or an appearance 
through a designated representative, in accordance with 
such reasonable rules and regulations as may be issued 
by the Civil Service Commission; after investigation 
and consideration of the evidence submitted, the Civil 
Service Commission shall submit its findings and recom¬ 
mendations to the proper administrative officer and shall 
send copies of same to the appellant or to his designated 
representative * * *. 

An examination of the Veterans Preference Act, and particu¬ 
larly Section 14 thereof, clearly reveals that the sole remedy 
afforded to Federal employees who had been separated from 
the Federal service is an appeal to the Civil Service Commis¬ 
sion. When one considers the enormous displacement which 
was necessitated by the reduction in force required of Federal 
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agencies as a result of the termination of hostilities, it i^ not 
strange that Congress saw fit to leave the application j and 
interpretation of the Veterans Preference Act to the adfnin- 
istrative agencies concerned and to the Civil Service Comjmis- 
sion. An example is found in the War Production Bedard, 
where appellee was employed. In August 1945, that agency 
had 6,234 employees on their rolls (App. 42); by Deceijnber 
1945, the agency was required to reduce its staff to 1,542. em¬ 
ployees. (App. 42). In the light of this situation, Congress 
apparently realized that to give each employee who felt himself 
aggrieved under the Veterans Preference Act access to the 
courts would result in a hopeless cluttering of calendar^ for 
years to come. 

The fact that no judicial remedy was afforded veterans by 
the Act constitutes no departure from established law, sin^e it 
has long been settled that when the United States creates rights 
in individuals against itself, it is under no obligation to provide 
a remedy through the Courts, Lynch v. United States, 292 
U. S. 571, 582 (1934); Crouch v. United States, 266 U. S. ISO 
(1924); Silberschein v: United States, 266 U. S. 221 (1924); 
United States v. Babcock, 250 U. S. 328, (1919); Insular Police 
Commission v. Lopez, 160 F. 2d 673, 676 (C. C. A. 1, 19^7); 
Morgan v. United States, 115 F. 2d 426 (C. C. A. 5, 1940); ibut 
it may limit the individual to an administrative remedy. 
Tutun v. United States, 270 U. S. 568, 576 (1926); Lynctf, v. 
United States, supra; Insular Police Commission v. Loipez, 
supra. 

In Lynch v. United States, supra, the court said (Brandeis, 
J., p. 582): 

When the United States creates rights in individuals 
against itself, it is under no obligation to provide a 
remedy through the courts. United States v. Babcock, 
250 U. S. 328, 331. It may limit the individual to ad¬ 
ministrative remedies. Tutun v. United States, 270 
U. S. 568, 576. 

It does not follow’ from the fact that the Veterans Preference 
Act established certain preferences for veterans that recourse 
to the Courts may be had to enforce such preference. The 
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United States Supreme Court, in discussing the finality of 
an administrative remedy provided by statute, said in United 
States v. Babcock, supra (Brandeis, J., p. 331) : 

These general rules are well settled: (1) That the 
United States, when it creates rights in individuals 
against itself, is under no obligation to provide a remedy 
through courts. United States ex rel Dunlap v. Black, 
128 U. S. 40; Ex parte Atocha, 17 Wall. 439; Gordon 
v. United States, 7 Wall. 188, 195; De Groot v. United 
States, 5 Wall. 419-431-433; Comegys v. Vasse, 1 Pet. 
193, 212. (2) That where a statute creates a right 

and provides a special remedy, that remedy is exclusive. 
Wilder Manufacturing Co. v. Corn Products Refining 
Co., 236 U. S. 165, 174-175; Arnson v. Murphy, 109 
U. S. 23S; Barnet v. National Bank, 98 U. S. 555, 55S; 
Farmers’ & Mechanics National Bank v. Dearing, 91 
U. S. 29, 35. * * *. 

Insular Police Commission v. Lopez, supra, is similar to the 
case at bar in principal. In that case, an honorably discharged 
veteran brought an action against the Insular Police Commis¬ 
sion of Puerto Rico under Section 8 of the Selective Training 
and Service Act of 1940, as amended, to obtain reinstatement 
to his former position as insular policeman, or to a position of 
like seniority, status and pay. The United States District 
Court for Puerto Rico gave judgment for the petitioner and 
directed that he be reinstated. The Insular Police Commis¬ 
sioner appealed, alleging that in the absence of a provision in 
the Selective Training and Service Act authorizing such a suit, 
the District Court had no jurisdiction. The Circuit Court of 
Appeals for the First Circuit vacated the judgment and re¬ 
manded the case to the District Court with direction to dismiss 
the petition for lack of jurisdiction. The court said (Ma- 
gruder, J., p. 675): 

The only question presented to us by appellant is 
whether the court below had jurisdiction of a suit to en¬ 
force a veteran’s reemployment rights as against an 
agency of the Government of Puerto Rico, a territory 
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of the United States, in the absence of a provision in 
the Selective Training and Service Act authorizing ,such 
a suit * * *. I 

(p. 676): 

I 

In Lynch v. United States, 1934, 292 U. S. 571J 5S2 
* * *, the court said: “Where the United Spates 
creates rights in individuals against itself, it is under no 
obligation to provide a remedy through the cohrts. 
United States v. Babcock, 250 U. S. 328, 331 * * *. 
It may limit the individual to administrative remedies. 
Tutun v. United States, 270 U. S. 568 * * So 
far as we can find, the legislative history of the Selective 
Training and Service Act is barren of any intimation 
that the Congress contemplated any judicial enforce¬ 
ment of the rights conferred as against the Government 
of the United States * * * j 

I 

In the instant case, an examination of the Veterans’ Prefer¬ 
ence Act of 1944 fails to reveal any intimation that Congress 
intended or contemplated judicial enforcement of the rights 
conferred as against the Government of the United States. The 
only recourse provided by the statute was by way of an appeal 
from an adverse decision to the Civil Service Commission. 

2. Recourse to the Courts cannot be implied in the absence of an express 
provision in the Veterans' Preference Act authorizing a judicial remedy 

It is well settled that no jurisdiction exists to entertain a suit 
against the sovereign in the absence of express Congressional 
consent. United States v. Sherwood, 312 U. S. 584 (1941); 
Rock Island R. R. Co. v. United States, 254 U. S. 141 (1920j); 
Schillinger v. United States, 155 U. S. 163 (1894); Munro jv. 
United States, 303 U. S. 36 (1938). It is equally well estab¬ 
lished that the government does not consent to be sued by 
implication and consent to be sued should not be extended be¬ 
yond the plain terms of the authorizing statute. Price y. 
United States and Osage Indians, 174 U. S. 373 (1899J; 
Eastern Transportation Co. v. United States, 272 U. S. 67*5 
(1927); Minnesota v. United States, 305 U. S. 382 (1939) ; 
Keifer & Keijer v. Reconstruction Finance Corporation, 
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306 U. S. 381 (1939); Leyerly v. United States, 162 F. 
2d 79, 84 (C. C. A. 7, 1947). Thus, in the instant case, 
the District Court had no jurisdiction to entertain the suit 
against the United States in the absence of express Congres¬ 
sional authority. United States v. Sherwood , supra; Rock 
Island R. R. Co. v. United States, supra; Schillinger v. United 
States, supra; Munro v. United States, supra. Here, as has 
been shown above, no such consent existed. 

2. The 80th Congress, recognising the fact that the Veterans Preference 
Act of 1944 afforded veterans no recourse to the Courts, sought to 
strengthen the administrative remedy by amending the Act to make the 
recommendations of the Civil Service Commission binding upon the 
administrative officer to whom they are directed 

Toward the close of the last session of the SOth Congress, Sec¬ 
tion 14 of the Veterans Preference Act was amended to read: 

* * * That such preference eligible shall have the 
right to make a personal appearance, or an appearance 
through a designated representative, in accordance with 
such reasonable rules and regulations as may be issued 
by the Civil Service Commission; after investigation 
and consideration of the evidence submitted, the Civil 
Service Commission shall submit its findings and recom¬ 
mendations to the proper administrative officer and shall 
send copies of the same to the appellant or his designated 
representative, and it shall be mandatory for such ad¬ 
ministrative officer to take such corrective action as the 
Commission finally recommends. 

Prior to the enactment of this amendment making the rec¬ 
ommendations of the Civil Service Commission binding upon 
the agencies concerned. Senator O’Conor, a member of the 
Senate Committee on Civil Service, submitted a report to the 
Senate on the pending amendment. In discussing the purpose 
of the amendment, the report stated: 

* * * As stated further in the report on H. R. 966 
and in the report on S. 1493, and in other reports orig¬ 
inating in the Committee on Civil Service, it is the clear 
intent to see that the Veterans Preference Act shall have 
sufficient momentum in administering its provisions,. 
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shall have sufficient responsibility that any doubt onj the 
purposes of the act shall be removed, and that the Cfivil 
Service Commission shall be the final authority wiljhin 
the Government service. 

The Committee is mindful of the fact that the prefer¬ 
ence eligible is thus granted a right he previously has 
not enjoyed , and as a consequence he will gain counte¬ 
nance in the courts because of the fact that the failyre, 
willful or through negligence on the part of the agency, 
to cooperate in receiving and respecting the finding ^ of 
the Civil Service Commission shall immediately give j the 
veteran status in the courts. 2 [Italics supplied.] 

Further evidence that Congress was aware of the lack of pro¬ 
vision for judicial enforcement of the Act is found in a report 
on H. R. 966 to amend Section 14 of the Veterans Preference 
Act of 1944. In a report submitted to the Senate by Senator 
Langer, Chairman of the Senate Committee on Civil Service, 
it was stated: 

The purpose of H. R. 966 is to fix responsibility for 
enforcement of the Veterans Preference Act of June 24, 
1944 (58 Stat. 387), and to tie down the loose end4 of 
administrative practices which have grown up over the 
years since enactment of the veterans preference statute. 
The final determination affecting cases of persons who 
come under the Veterans Preference Act lies with the 
agencies themselves while the Civil Service Commission 
at best occupies the role of friend of the court and lahks 
the needed follow-through and momentum to implement 
the intent of Congress. The committee arrives at this 
conclusion with a degree of hesitancy, having weighed 
what it believes to be all the factors involved. 

The voluntary system of enforcing the terms of the 
Veterans Preference Act at the department and agency 
level has not brought about the observation of the spirit 
and letter of the law which the Congress intended j at 

the inception of the Veterans Preference Act or that it 

— . 

1 Report No. 631, to accompany S. 1494, 80th Cong., 1st Session, July !l9, 
1947, pp. 1, 2. 
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requires today. It therefore is necessary to cease the 
deferred type of enforcement in favor of centralized 
responsibility which might well take the eventual form 
of an annual report to the Congress on numbers of cases 
involved and the nature of their disposition. [Italics 
supplied.] 

* * * Admittedly the Civil Service Commission 

does not have the final say on what shall happen in the 
case of a preference employee in practically all cases. 
The Commission can recommend but lacks the policing 
authority . 3 [Italics supplied.] 

That the President of the United States as well as the Civil 
Service Commission were also aware of this situation is demon¬ 
strated by Report No. 315, submitted by Congressman Vursell 
of the House Committee on Post Office and Civil Service, wffiich 
stated : 

At the present time, final decisions of the Civil Service 
Commission in connection ivith appeals under Section 
14 of the Veterans Preference Act are merely recom¬ 
mendations. These recommendations by the Commis¬ 
sion have been implemented by a letter from the Presi¬ 
dent to the heads of the executive departments and 
agencies, dated August 23, 1945. * * * 

Nevertheless, this expression by the President does 
not have the full force and effect of substantive law, and 
testimony presented at the hearing indicated that in a 
substantial number of cases the Commission’s recom¬ 
mendations are not followed by the departments and 
agencies. 

The Committee believes that unless Congress de¬ 
clares its intention to have the decisions of the Com¬ 
mission binding upon the executive departments and 
agencies, such a provision for appeals by preference 
eligibles as provided for under Section 14 of the Vet¬ 
erans Preference Act is meaningless. 4 

* Report No. 568 to accompany H. R. 9CG, 80th Congress, 1st Session, July 
16, 1947. 

* Report No. 315 to accompany H. R. 9C6, SOth Congress, 1st Session, 
April 25,1945, pp. 1, 2. 
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From the foregoing, it is clear that Congress, in ena'cting 
the Veterans Preference Act of 1944, had provided an exclu¬ 
sive administrative remedy with no recourse to the Cburts. 
When, after 3 years of operation, Congress found that such an 
administrative remedy was not entirely effective, it did not 
provide for Court enforcement, but, on the contrary, enacted 
legislation designed to strengthen that exclusive administrative 
remedy. 

In a letter dated March 19, 1947, addressed to Congressman 
Reese, Chairman of the House Committee on Post Office, and 
Civil Service, Harry B. Mitchell, President of the United Spates 
Civil Service Commission, reported to the House Committee, 
with respect to the then pending H. R. 966 to amend the jVet- 
erans Preference Act. After reviewing the changes to be made 
and other matters, not here pertinent, Mr. Mitchell wrote,: 5 

The Commission has now had over two years of expe¬ 
rience in adjudicating appeals under Section 14 oij the 
Veterans Preference Act of 1944. Generally speaking, 
the departments have put into effect the findings and 

recommendations of the Commission in these caises. 

! 

During the early period of the administration of this 
section, exceptions were taken by employing agenjcies 
to the Commission’s findings and recommendations and, 
in a very limited number of cases, there was a disinclina¬ 
tion to put the recommendations into effect. The Com¬ 
mission realized that it had no means of authority to\en- 
force the recommendations and brought the matter to'the 
attention of the White House. As a result, the President 
under date of August 23,1945, issued the following state¬ 
ment of his desires: [Italics supplied.] 

“To the Heads of Executive Departments and 
Agencies: I 

“Section 14 of the Veterans Preference Act sets forth 
certain definite procedures to be followed by the heads 
of departments and agencies in connection with |he 
proposed discharge, suspension for more than 30 days’ 
furlough without pay, or reduction in rank or compen- 


* Supra, note 4, pp. 2, 3, 4. 
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sation of an employee of the Federal Government who 
is entitled to veterans preference. 

“This section likewise grants to the veteran, or his 
designated representative, the right of an appeal to the 
Civil Service Commission. The law also provides that 
the Commission shall conduct an investigation, consider 
the evidence submitted and then submit its findings and 
recommendations to the proper administrative officer. 

“It is my desire that the heads of all departments and 
agencies arrange to put into effect as promptly as pos¬ 
sible the recommendations which the Civil Service Com¬ 
mission makes under section 14 of the Veterans Prefer¬ 
ence Act of 1944 - * * * Harry S. Truman.” [Italics 
supplied.] 

The above material has been set forth at length in order to 
demonstrate that the Congress left the enforcement of rights 
under the Veterans Preference Act entirely within the Execu¬ 
tive branch and whatever political responsibility might attach 
from failure by the Executive departments to follow the policy 
established, such departments were not made answerable in 
the Courts at the suit of private individuals. 

C. The legislative history of the Veterans Preference Act of 1944 is barren 
of any indication that Congress contemplated any judicial enforcement 
of the rights conferred 

' The legislative history of the Veterans Preference Act of 1944 
fully supports appellants’ view that the omission of a judicial 
enforcement provision in the statute was not a matter of Con¬ 
gressional inadvertence, but that Congress intended to restrict 
persons falling within the purview of the Act to an administra¬ 
tive remedy. Nowhere is any mention found of recourse to the 
Courts from an adverse decision. 

At a hearing before the Senate Civil Service Committee, 
w’hich was discussing the then pending Veterans Preference 
Act of 1944, Congressman Starnes, sponsor of H. R. 4115 which 
ultimately became the Veterans Preference Act of 1944 said: 

What it does is to give legislative sanction to existing 
veterans’ preference, to the rules and regulations in the 
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executive branch of the Government, and to I broaden 
and strengthen those preferences * * *. 1 

There are some new provisions contained in! the bill 
* * * this bill takes away no existing veterans’ pref¬ 

erence either by statute or Executive order, bu| it does 
strengthen, broaden, and implement the veterans’ pref¬ 
erence policy heretofore in effect. 6 

| 

On March 27, 1944, Congressman Ramspeck of the House 
Civil Service Committee, submitted a report with respect to 
the pending statute in which it was stated: j 

The committee is of the opinion there should be put 
in one statute all provisions granting military preference 
in connection with civilian employment by the Govern¬ 
ment in order that there may be statutory authority. 7 

i 

The above excerpts from the legislative history of tble Act 
of 1944 indicates that all Congress was attempting to do was 
to give legislative sanction to existing rules, regulation^, and 
Executive Orders governing veterans’ preference aripl to 
strengthen that preference. Section 14 (quoted, supra , p|. 20) 
is the only section which makes any mention of a rertiedy 
whereby a veteran might enforce these preferences and only 
an appeal to the Civil Service Commission is provided therein. 8 

Mr. Flemming, a member of the Civil Service Commission, 
in testifying before a Hearing of the Senate Civil Service Com¬ 
mittee with respect to the provisions of the then proposed Vet¬ 
erans Preference Act stated: 

I 

Section 14 is an important section. It is a new section 
and an important one * * *. 

The veteran is * * * given the right of an Ap¬ 
peal to the Civil Service Commission, and this is 
new # * *. j 

Now we * * * submit our recommendations to 
the head of the department or agency. He can follow 
them or not, as he sees fit, * * *. 

* Supra, note 1, pp. 8-9. 

T Report No. 1289 to accompany H. R. 4115, 7Sth Cong., 2nd Session, 
March 27, 1944, p. 1. 

* See Supra, note 1, pp. 29-30. | 
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From these statements, it is apparent that Congress had be¬ 
fore it the fact that veterans could appeal to the Civil Service 
Commission under Section 14 of the Act and the Commission 
could then make recommendations which the agencies con¬ 
cerned could follow or not, as they saw fit. 

It is submitted that if Congress had intended to afford vet¬ 
erans recourse to the courts under the Veterans Preference Act 
of 1944, it would have done so expressly. The legislative his¬ 
tory of the Act, however, shows clearly that not only did Con¬ 
gress not provide for a judicial remedy, but in the face of the 
statement by Commissioner Flemming of the Civil Service 
Commission that the agencies were free to follow or disregard 
the Commission’s recommendations. Congress did not see fit 
to make these recommendations binding upon the Executive 
agencies. It must therefore be assumed that Congress did not 
intend to deprive the agencies of their discretionary right to 
remove employees, subject, of course, to existing procedural 
safeguards as shown in subpoint A, supra. 

. POINT II 

The Court below did not have jurisdiction to enforce the rec¬ 
ommendations of the United States Civil Service Commis¬ 
sion made pursuant to the Veterans Preference Act of 1944 

A. The Court below misconstrued Section 14 of the Veterans Preference 
Act of 1944 in attempting to enforce the recommendation of the Civil 
Service Commission to the War Production Board 

An examination of the informal memorandum opinion filed 
by Justice F. Dickinson Letts in the Court below (App. 132), 
seems to reveal that the learned Justice was enforcing the rec¬ 
ommendation of the Civil Service Commission. The Court 
said: 

Plaintiff is entitled to restoration to duty. The Civil 
Service Commission has held that he was WTongfully 
and illegally discharged and has directed that he be 
restored to duty. * * * To hold otherwise and to 
say that no remedy is provided in law makes a mockery 
of the legislative remedy which afforded the veteran 
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the right of appeal to the Civil Service Commission. 

* * * j 

The Court, however, cites no authority for this conclusion and 
appears to have treated the Civil Service Commission’s recom¬ 
mendation as mandatory upon the agency. This interpreta¬ 
tion of Section 14 was erroneous because the plain ternjis of 
that section authorize the Commission to make only findings 
and recommendations. It thus follows, that if the statute gjave 
no authority to the Commission to enforce its recommenda¬ 
tions upon the agencies concerned, the Court could not assume 
any greater powers in this connection. 

It has already been shown that in August 1947, Congress 
amended Section 14 to make the recommendations mandatory 
upon the agencies to which they have been made, clearly in¬ 
dicating thereby that prior to the Amendment such recom¬ 
mendations were not mandatory. 

In any event, the Commission found that the agency’s eifror 
was in classifying appellee in Group B-l rather than A|-l, 
and that except for the erroneous group classification, no irregu¬ 
larity was found in the agency’s application of the retention 
preference regulations (App. 75, 76). If anything, then, there 
w*as an error by the agency in its interpretation of the Regula¬ 
tions of the Commission. 

When the War Production Board offered to restore appellee 
to duty, upon begin advised that the Civil Service Commis¬ 
sion had affirmed its original recommendation, the agency w&s 
attempting to correct this error to conform to the Commis¬ 
sion’s recommendations. Thus, the matter was effectively 
settled administratively in the manner intended by Congress 
and without recourse to the Courts. 

B. The Veterans Preference Act of 1944 provided that the Civil Service 
Commission shall make findings and recommendations upon an appeal 
of a veteran against whom an adverse decision has been rendered 

Section 14 of the Veterans Preference Act of 1944, insofar 

7 i 

as is here pertinent, provides: 

* * * such preference eligible shall be allowed! 
a reasonable time for answering the same personally and! 
in writing * * * and shall have the right to appeal 
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to the Civil Service Commission from an adverse decision 
of the administrative officer so acting. * * * After 

investigation and consideration of the evidence sub¬ 
mitted , the Civil Service Commission shall submit its 
findings and recommendations to the prcrper adminis¬ 
trative officer * * *. [Italics supplied .] 9 

It is submitted that the language of the statute is unequivo¬ 
cal, and clearly indicates that the Commission’s authority was 
restricted to making findings and recommendations. This is 
substantiated by Civil Service Commissioner Flemming’s tes¬ 
timony before the Senate Civil Service Committee that the 
Commission could only make recommendations which the 
agencies were free to follow or disregard as they saw fit. 10 

This interpretation is further substantiated by an opinion 
of the Attorney General of the United States in which he stated: 

It is to be noted that in deciding appeals under Sec¬ 
tion 14 of the Veterans Preference Act of 1944, the 
Civil Service Commission is not authorized to make 
a final decision which is binding upon the respective 
departments and agencies. Section 14 requires the Civil 
Service Commission merely to submit “findings and 
recommendations” to the agency involved. It is clear 
that these recommendations do not have any binding 
effect on the agency and the agency is free to accept 
or reject them as it wishes. (See testimony of Com¬ 
missioner Flemming, United States Civil Service Com¬ 
mission, Hearing on S. 1762 and H. R. 4115, Senate 
Committee on Civil Service, 78th Cong., 2nd Sess., May 
19,1944, p. 30.) 11 

In this connection, the court’s attention is directed to the 
letter from President Truman to agency heads dated August 
23,1945, which, while apparently recognizing that the decisions 
of the Civil Service Commission in appeals under Section 14 
were not binding as a matter of law on employing agencies, 

® Section 14 is set out in full on page 20 supra. 

10 Supra, note S, Supra, Point I-C. 

“ Opinion of Attorney General, dated September 5, 1946, 40 OP. A. G. 
No. 113. 
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requested such agencies to give effect to the Commission’s 
decision. 12 j 

The Civil Service Commission recognized that its orders were 
rot enforceable. In a letter dated January 18, 1946, Civil 
Service Commissioner Arthur S. Flemming wrote to Sehator 
C. Wayland Brooks that: 

A bill is now pending in Congress (S. 1330) wh}ch is 
designed to give a remedy to veterans whose preference 
rights have not. been observed. This bill would aiinend 
Section 14 of the Veterans Preference Act to specifically 
provide that if the Commission finds that the action 
taken by the appointing officer is not justified, it 'shall 
enter an order reversing the decision of the officer so 
acting, and the veteran shall thereupon be restored to 
the position from which he was discharged * * *. 
Until such time as the act is amended there is no legal 
authority for paying Mr. Edge’s salary for the period 
he has been separated from the service. [Italics sup¬ 
plied.] (Appendix 40.) 

Any remaining doubt with respect to the unenforceable! na¬ 
ture of the Civil Service Commission’s recommendation is 
finally resolved by the reports of the Committee of the ^Oth 
Congress, 1st Session on the proposed amendment to Section 
14 which was enacted into law on August 4, 1947, and which 
made the recommendations of the Commission mandatory land 
binding upon the agencies to which they are made. This 
amendment and its legislative history have been fully d^alt 
with under Point B-3. 

It thus appears that the Court below erred in enforcing the 
recommendation of the Civil Service Commission in the ab¬ 
sence of statutory authority for such action. 

— 

“The complete text of this letter is set forth in Point l-B-3, supra, 
pages 27, 28. The President wrote: “It is my desire that the heads of all 
departments and agencies arrange to put into effect as promptly as pos4ible 
the recommendations which the Civil Service Commission makes u4der 
Section 14 of the Veterans Preference Act.” 


/ 
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POINT III 

The District Court erred in directing the Civilian Production 
Administration, successor to the War Production Board, to 
restore appellee to duty as of the time of his separation with¬ 
out requiring appellee to execute a new oath of office 

It is well established by a long line of decisions of the Comp¬ 
troller General of the United States that when an employee 
is separated from Federal employment by an officer having ap¬ 
pointment and removal authority, the separation becomes an 
accomplished fact and it cannot thereafter be rescinded by ad¬ 
ministrative action even if it appears that the separation re¬ 
sulted from a disregard of law or a mistake as to the facts. 4 
Comp. Gen. S45; 6 Comp. Gen. 534; 10 Comp. Gen. 478; 21 
Comp. Gen. 403 ; 25 Comp. Gen. 509; 25 Comp. Gen. 620. It 
can. only be set aside by a court of competent jurisdiction or a 
statute specifically so providing. 25 Comp. Gen. 620. This rule 
has also been held to apply to separations resulting from a re¬ 
duction in force. 25 Comp. Gen. 620. 

The facts demonstrate that appellee was separated from his 
position by a qualified officer of the agency. Therefore, any 
restoration to duty would be a new appointment, requiring 
a new oath of office in order to be valid. Furthermore, under 
applicable law, even if appellee’s separation resulted from a 
disregard of the law or a mistake as to the facts on the part 
of the agency, neither the agency nor the Civil Service Com¬ 
mission had the power to set aside appellee’s separation once it 
had been effectuated, since it was effected by an officer having 
authority so to act. 10 Comp. Gen. 478; 25 Comp. Gen. 620, 
621-622; O'Neil v. United States, 56 Ct. Cls. 89 (1921). See 
also Eberlein v. United States, 257 U. S. 82,84. 

On August 30, 1945, the War Production Board issued and 
sent to appellee a formal reduction-in-force notice (App. 44). 
Pursuant to this notice, his last day of active duty was to be 
September 28, 1945. Although procedures in effect at time 
would have permitted him to do so, appellee did not request 
that he be carried on a thirty-day furlough after his last day of 
active duty, as was stated in his reduction-in-force notice (App. 
44). The final advice of personnel action was prepared on Oc- 


tober 10,1945, and a copy was sent to the administrative officer 
in appellee’s division for transmittal to appellee in accordance 
with established procedures. This advice of personnel action 
shows that appellee’s separation became effective on September 
30,1945, and that he was paid in a lump sum the amountj of his 
accrued annual leave to wit, $2,510.95 less withholding tax in 
the amount of $565.23 (App. 45). The advice of personnel 
action was signed by Carlton Hayward, Director of Personnel 
for the War Production Board. | 

On November 29, 1945, the agency received a letter of the 
same date from the Civil Service Commission reaffirming the 
Commission’s original recommendation and directing appellee’s 
restoration to duty (App. 46, 68). On November 30, 1945, ap¬ 
pellee presented himself at the agency’s office for restoration to 
duty. He was advised at that time that the agency was ij-eady 
to comply with the direction of the Commission to restore 
him to duty (App. 47). Appellee was then advised th&t he 
would be required to execute a new oath of office, pursuant to 
decisions of the Comptroller General of the United States, in¬ 
asmuch as the action already taken by the agency had Effec¬ 
tively separated appellee as of September 30, 1945 (App. 47). 
Appellee refused to execute a new oath of office, which is re¬ 
quired by Section 1757, Revised Statutes (5 U. S. C. A. 16), of 
all persons appointed to Federal office, contending that his (sep¬ 
aration had been illegal and was therefore ineffective (App. 47). 

The Agency’s representative advised appellee that he knew 
of no way in which appellee could be restored to duty and £>ay 
status without executing a new oath of office and at appellee’s 
request the agency wrote appellee on November 30,1945, “That 
it is necessary that you take a new oath of office, before we may 
process an action restoring you to duty, since this action ydll 
be in the nature of a reemployment” (App. 47,70). On Decem¬ 
ber 11,1945, the agency’s Director of Personnel wrote to appel¬ 
lee, referring to the letter of November 30,1945, and reminding 
him of the necessity for a new oath of office. The letter ajlso 
stated “In order that there may be no misunderstanding in tjhe 
matter, we desire to again state to you that we stand ready 1 to 
restore you to duty immediately upon your taking a new oa)th 
of office” (App. 48,70,71). | 
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Because of appellee’s refusal to execute a new oath of office, 
on December 20, 1945, the agency sent to the Comptroller 
General of the United States a statement of the facts of the 
case and requested a ruling with respect to the necessity for 
appellee to execute a new oath of office (App. 48, 71). On 
January 7, 1946, the Comptroller General rendered a written 
decision upon the facts submitted in which he held that appellee 
must execute a new oath of office in order to be restored to duty 
(App. 48, 73). The Comptroller General, after reviewing the 
law on the subject, said (25 Comp. Gen. 509, 511-512): 

As Mr. Edge was separated from the service by a 
qualified officer of the War Production Board, the fact 
that it was determined subsequently by the United 
States Civil Service Commission that the separation 
was not in accordance with the Veterans’ Preference 
Right (Act) statute did not void the separation, and the 
employee could be restored to his former position with 
the Civilian Production Administration, successor to the 
War Production Board, only by a formal appointment 
and compliance with all statutory requirements incident 
to such appointment. 

Section 1757, Revised Statutes, requires an oath of 
office to be executed by “any person elected or appointed 
to any office of honor or profit.” 14 Comp. Gen. 279. 
An employee whose services are terminated by a quali¬ 
fied official and who refuses to take the oath necessary to 
appointment to another position , or reappointment to 
his former position, is not entitled to compensation for 
any period of time * * * prior to taking such oath. 

14 Comp. Gen. 927. (App. 79.) [Italics supplied.] 
On January 7,1946, the agency notified appellee of said deci¬ 
sion of the Comptroller General and again advised appellee 
“The Civilian Production Administration stands ready to re¬ 
store you to its rolls in an active-duty status, pursuant to the 
Civil Service Commission’s ruling of November 28, 1945, as 
soon as you have taken the required Oath of Office” (App. 48, 
80). 

The agency received no reply to this letter, but shortly there¬ 
after appellee contacted an official of the agency and several 
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conferences were held with respect to appellee’s status! On 
January 16, 1946, the agency again wrote to the Comptroller 
General requesting a review of his decision in the light of addi¬ 
tional information submitted by appellee and deemed b^ him 
(appellee) to be pertinent (App. 49, 81). 

On February 26, 1946, the Comptroller General rendered a 
supplemental decision in appellee’s case in which he reaffirmed 
his previous decision that appellee was required to execute a 
new oath of office. He wrote (App. 90): 

There appears to be no doubt that the separation 
of Mr. Edge was administratively determined to be 
necessary in the light of the facts and circumstances 
then appearing and that such separation was effective as 
of the date designated in the separation notice of Atigust 
30, 1945, which was delivered to Mr. Edge on August 
29, 1945. That Mr. Edge was considered effectively 
separated on such date is evidenced by the fact, * * * 
that he rendered no services on or after September 30, 
1945; neither was he placed in a leave or furlough status 
pending his appeal before the Civil Service Conjunis- 
sion. The journal action taken by the War Production 
Board on October 22, 1945, in formally separating Mr. 
Edge must be regarded as merely confirmatory cj»f its 
previous action taken in the matter. The fact that Mr. 
Edge received notice of such journal action aftet the 
Civil Service Commission had determined that his sep¬ 
aration was not in accordance with the provisions of the 
Veterans’ Preference Act of 1944, 58 Stat. 390, is not 
material. The material fact is that Mr. Edge was\ sep¬ 
arated from his position prior to such determination by 
the Civil Service Commission. 

It is well settled that when a separation from service 
had become an accomplished fact, whether from dis¬ 
regard of the law or from mistake as to the facts, it can¬ 
not be rescinded or set aside, except by a court of Com¬ 
petent jurisdiction or by statute specifically so providing. 
In the case of O'Neil v. United States, 56 Ct. Cls. 89 j the 
Court said: “* * * A duty is imposed upon| the 
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officer, but if he ignores it and removes a person from 
office, his action is not thereby illegal nor is the re¬ 
moval rendered void and of no effect, nor can the per¬ 
son so removed claim that he has not been removed, and 
that he is entitled to continue in the office, to perform 
the services of the office, and to receive the compen¬ 
sation attached to it *'**”*'**. 

The first proviso to Section 14 of the Veterans’ Prefer¬ 
ence Act of 1944 specifically provides that upon appeal 
of a preference eligible to the Civil Service Commission 
from an adverse decision by an administrative officer 
concerning matters referred to therein, including dis¬ 
charge, the Civil Service Commission, after investiga¬ 
tion and consideration of the evidence presented, ‘‘shall 
submit its findings and recomendations to the proper 
administrative officer.” [Italics supplied.]. Thus it 
will be seen that said Section 14 vests no authority in the 
Civil Service Commission or the particular department 
or establishment concerned to restore to duty a dis¬ 
charged preference eligible as of the date of discharge. 

Accordingly, you are advised that there is no legal 
basis which would warrant this office in changing the 
conclusion reached in the decision of January 7,1946, B- 
54716, to you. 

That this view of the law’ w’as recognized and concurred in 
by the Civil Service Commission is demonstrated by a letter 
dated January 18, 1946, in which Commissioner Flemming 
wrote to Senator C. Wayland Brooks (App. 37): 

It has been well established by a long line of decisions 
of the Comptroller General that “when an authorized 
separation by resignation or otherwise, becomes an ac¬ 
complished fact it cannot be thereafter rescinded or set 
aside by administrative action” (22 Comp. Gen. 291, 
citing 21 Comp. Gen. 403, 406). In this decision con¬ 
sideration was being given to separations made in error 
or without full compliance with rules and regulations 
as well as to resignations. Where an employee has ac¬ 
tually been separated from the service he thereafter 
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ceases to be an employee of the Government, ancj the 
accounting officers of the Government as well as{ the 
courts, have recognized that “nothing short of a new 
appointment can effect a restoration.” 16 Comp. 0en. 
955, April 23,1937 (citing a number of court decisions). 

As Mr. Edge was actually separated from the [War 
Production Board effective September 30, 1945, it was 
necessary for the Board to give him a reappointment 
in order to comply with the Commission’s decision |that 
he be restored to duty. In effecting his restoration the 
Board believed it necessary to require him to take the 
oath of office required by Section 1757 of the Revised 
Statutes (5 U. S. C. 16) * * *. 

In view of the fact that the Comptroller General has 
specifically held that Mr. Edge cannot receive sailary 
until he takes the oath of office, it is impossible foi i the 
Civilian Production Administration to place the Com¬ 
mission’s decision into effect until Mr. Edge is willing 
to comply with the requirement for an oath of offiSp in 
connection with his employment. You may be inter¬ 
ested to know that this requirement for an oath of office 
as a condition precedent to the payment of salary ^oes 
back to the Act of May 13,1884. The Comptroller Gen¬ 
eral, in passing on the facts in the Edge case, simply ap¬ 
plied established principles that have controlled the 
matter for a long period of years. * * * [Italics 

supplied.] 

It has been demonstrated that the agency on November 30, 
1945, was ready to restore appellee to duty. All that was 
required of him was the execution of the new oath of office in 
compliance with Section 1757, Revised Statutes (5 U. S. C-l A., 
§ 16). The fact that the Civil Service Commission had recom¬ 
mended his restoration and the agency complied in no Way 
affected appellee’s status as a new employee, since the C^vil 
Service Commission’s authority was limited to making findings 
and recommendations to the proper administrative officer. 
Thus, in 25 Comp. Gen. 620, the Comptroller General,! in 
holding that Section 14 of the Veterans’ Preference Act of 
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1944 vested no authority in either the. Civil Service Commis¬ 
sion or the administrative agency concerned to restore em¬ 
ployees to duty as of the date of such administrative discharge 
said (p. 623): 

It is settled that, when an authorized separation 
from service has become an accomplished fact, it can¬ 
not thereafter be rescinded or set aside by administrative 
action. 22 Comp. Gen. 291 and the cases cited there¬ 
in. * * * Furthermore, it consistently has been held 
by the accounting officers that, in the absence of specific 
statutory authority therefor, compensation may not be 
paid an employee for the period covered by an author¬ 
ized suspension during which no duty is performed 
regardless of whether the employee subsequently is 
returned to duty, except that, in cases of unjustified 
suspensions, the annual leave to the credit of the em¬ 
ployee at the date of suspension may be substituted for 
a corresponding period of the suspension. 6 Comp. Gen. 
534 ; 9 id. 284. The foregoing 'principles are for appli¬ 
cation regardless of the fact that, in effecting such 
separation from service * * * the administrative 

office has not complied fully with all statutory or 
regulatory provisions respecting such action . 6 Comp. 

Gen. 534, supra; 10 id. 478. [Italics supplied.] 

In O’Neil v. United States, 56 Ct. Cls. 89, where the Court 
held that where the head of an executive department removes 
from office an employee in the classified Civil Service in dis¬ 
regard of the statute requiring that a written statement of 
the cause of removal be stated and filed, the removal, though 
in violation of the statute, was nevertheless effective. The 
Court said (p. 95): 

* * * A duty is imposed upon the officer, but if 

he ignores it and removes a person from office, his action 
is not thereby illegal, nor is the removal rendered void 
and of no effect, nor can the person so removed claim 
that he had not been removed, and that he is entitled ' 
to continue in the office, to perform the services of the 





41 


► 

* 


office, and to receive the compensation attached | hereto . 
[Italics supplied.] 

In summary, an examination of the foregoing reveals that 
the agency was entirely ready and willing to restore appellee 
to duty on November 30, 1946, two months after his separa¬ 
tion, pursuant to the recommendation of the Civil Service 
Commission. However, since under the decisions of the Comp¬ 
troller General and the Court of Claims, appellee h4d been 
effectively separated from the service as of September 30,1945, 
his restoration to duty by the agency was actually a new 
appointment which required appellee to execute a nqw oath 
of office, pursuant to Section 1757, Revised Statute (5 U. S. C. A. 
§ 16). Since appellee refused to execute this new oath ^f office, 
he could not lawfully be restored to a duty and pay states with 
the agency. 13 

In 10 Comp. Gen. 478, the Comptroller General said (xj). 479): 

Aside from the question whether full compliance was 
made by the administrative office with the terms of the 
act of August 24, 1912, it must be concluded tjiat the 
dismissal of claimant by order of the Secretary^ of the 
Treasury, the appointing power, completely separated 
the claimant from the service. Even though the dis¬ 
missal may not have been justified on the evidence 
deduced, and a full compliance may not have beeji made 
with the terms of the act of August 24, 1912, cl^im for 
compensation may not be allowed by this office cover¬ 
ing any period subsequent to date of dismissal, during 
which no service has been rendered and claimant was 
not in a status of leave of absence with pay. O’Neil v. 
United States, 56 Ct. Cls. 89; Wilmeth v. United States, 
64 Ct. Cls. 368 * * *. 

In 21 Comp. Gen. 403, the Comptroller General said (pi 406): 

But in any event, when an authorized separation by 
resignation or otherwise becomes an accomplished fact 


“Under applicable decisions of the Comptroller General, appellee will 
be paid for the time during which he actually worked provided lie takes 
the oath of office which will then apply retroactively. 4 Comp. Gen. 845. 


it cannot thereafter be rescinded or set aside by admin¬ 
istrative action. 

In 22 Comp. Gen. 291, the Comptroller General said (p. 293): 

* * * if the separating action is taken by the offi¬ 

cial having authority to take it, the fact that he acted 
on misinformation or under an erroneous assumption 
does not affect the legality of the separation. Such an 
action may be rescinded at any time before it is con¬ 
summated by the giving of official notice thereof to the 
employee, but not thereafter. [Italics supplied.] 

In this connection, it should be noted that the agency sep¬ 
arated appellee effective September 30, 1945. The Civil Serv¬ 
ice Commission did not recommend his restoration until 
October 24, 1945, and it reaffirmed its recommendation on 
November 29, 1945. It is thus clear that appellee’s separation 
effected by an authorized official of the agency took place prior 
to the Civil Service Commission’s recommendation that ap¬ 
pellee be restored. 

Since appellee was removed from his position by an officer 
having appointment and removal authority, prior to the Civil 
Service Commission’s recommendation that he be restored to 
duty, his separation became an accomplished fact. His restora¬ 
tion was therefore a new appointment necessitating compliance 
with the statutory requirements that he execute a new oath 
of office. It has already been demonstrated, supra, point I, 
that the Veterans Preference Act made no provision for recourse 
to the Courts, but provided only for an administrative remedy. 
Accordingly, there was no authority in the Act permitting the 
Court below to substitute its judgment for that of the admin¬ 
istrative agency, which itself had no authority to rescind ap¬ 
pellee’s separation. The separation or appointment of appellee 
was a matter relegated by the statute to the agency, subject 
to appeal to the Civil Service Commission. Accordingly, the 
Court below was in error in ordering appellee’s restoration to 
duty without requiring him to execute a new oath. 


CONCLUSION 


For the reasons above stated, it is respectfully submitted that 
the decision, order, and judgment of the Court below granting 
appellee’s motion for summary judgment and denying tliat of 
the appellant should be reversed. 

Herbert A. Bergson, i 
Acting Assistant Attorney General. 

George Morris Fay, 

United States Attorriey. 

Of Counsel: 

Joseph M. Friedman, 

Special Assistant to the Attorney General. 

Eli E. Nobleman, 

Attorney, Department of Justice. 
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Complaint 

District Court of the United States for the District of Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 
v. 

Prank R. Creedon, Housing Expediter, et al., defendants 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the Uhited 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, thb fol- 
lowing papers were filed and proceedings had, in the above- 
entitled action, to wit: 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 

Harvey A. Edge, 4506 Amherst Road, College Park, 
Maryland, plaintiff 

v. 

Civilian Production Administration, Social Security 
Building, 4th Street and Independence Ave. SW., W^h- 
ington, D. C.; J. D. Small, Administrator, Civilian (Pro¬ 
duction Administration, Social Security Building, i4th 
Street and Independence Ave. SW., Washington, D. C., 

DEFENDANTS 

Filed Aug. 5, 1946. Charles E. Stewart, clerk. 

COMPLAINT FOB, MANDATORY INJUNCTION 

The complaint of Harvey A. Edge shows unto the Court the 
following: 


(i) 
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He is a citizen of the United States and a legal and voting 
resident of the State of Maryland. 

The defendant Civilian Production Administration is 
an agency of the United States Government and is the succes¬ 
sor to the War Production Board. 

The defendant J. D. Small is a citizen of the United States, 
a resident of the State of Maryland, and holds office as Ad¬ 
ministrator of the Civilian Production Administration. 

Plaintiff is a veteran of World War I and served in the Army 
of the United States. He was honorably discharged and is 
therefore entitled to all the rights, privileges, and protections 
of the Veterans’ Preference Act of 1944, Section 863, Title 5, 
United States Code, 58 Stat. 390 . 

Plaintiff, in October 1941, entered the service of the War Pro¬ 
duction Board (Office of Production Management) as an Asso¬ 
ciate Industrial Specialist, with a salary of $3,200 per annum. 
The notice of appointment at that time stipulated that the ap¬ 
pointment was for such time as his services may be required and 
funds were available for the work of the Advisory Commission 
to the Council of National Defense. 

On April 1, 1942, plaintiff was advanced from Associate In¬ 
dustrial Specialist to Industrial Specialist, at a salary of $3,800. 
It was stipulated at that time that the appointment was for 
such period as his services may be required and funds were 
available for the work of the War Production Board. 

On July 1,1942, plaintiff was advanced from Industrial Spe¬ 
cialist to Senior Priority Analyst, at a salary of $4,600 per 
annum. It was stipulated at that time as follows: 

Under this appointment you are subject to the pro¬ 
visions of the Civil Service Retirement Act, as amended, 
and accordingly 5% will be deducted from your basic 
salary for deposit to your credit in the Retirement 
Fund. 

This appointment is for such time as your services 
may be required and funds may be available therefor. 
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On May 1,1943, plaintiff was advanced to Principal Adjnin- 
istrative Analyst, Chief, Delegation Section, at a salary of 
$5,600 per annum. 

On October 3, 1943, plaintiff was advanced from Principal 
Administrative Analyst, Chief, Delegation Section, to Indus¬ 
trial Specialist, Chief, Food Processing Machine Sectioh, at 
the same salary. 

On February 18,1945, plaintiff was advanced from Industrial 
Specialist, Chief, Food Processing Machine Section, to Indus¬ 
trial Specialist, Deputy Chief of Special Equipment Branch, 
at the same salary. 

As a result of Congressional increase in salary, plaintiff was, 
on July 1,1945, advanced to a salary of $6,440 per annum, j 

Plaintiff says unto the Court that his service was at all 
satisfactory and his efficiency ratings were either Very 
Excellent. 

On August 30, 1945, there was delivered to plaintiff 
of Reduction in Force, signed by F. B. Milham. Although 
notice bears date of August 30, 1945, it was delivered to 
tiff on August 29,1945. This notice reads as follows: 

WAR PRODUCTION BOARD 

Notice of reduction in force 

Date of Notice: August 30, 

Last day of Active Duty: September 28, 

To: Harvey Edge CAF-13 Industrial 

(Name) (Service-Grade) (Title) 

War Production Board—General Industrial 

Division 

(Organization in which the reduction-in-force is made) 

You are hereby notified that you will be involuntarily 
separated from the service due to a necessary reduction 
in force, effective on the date shown above as your last 
day of active duty. If at that time you have not secured 
employment in a position subject to the Leave Act, [you 
will be paid a lump sum for all annual leave to jfour 
credit. 
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Under the laws and regulations, when reductions in 
force are necessary, employees to be separated are se¬ 
lected on the basis of the nature of their appointments, 
civil service status, military preference, efficiency rat¬ 
ings, and length of service. Questions regarding the 
laws and regulations and your standing on the reduction 
in force list should be taken up with the Division of 
Personnel Management. 

If you feel that there has been a violation of your 
rights under military preference laws or the regulations 
of the Civil Service Commission, you may appeal to the 
Civil Service Commission within 10 days after the re¬ 
ceipt of this notice. Appeals from employees in the 
vicinity of Washington, D. C., should be transmitted to 
the Central Office of the United States Civil Service 
Commission, Washington, D. C. Employees stationed 
outside of Washington, D. C., and vicinity who desire 
to appeal should transmit their appeals to the regional 
office of the Civil Service Commission. If you file an 
appeal, you should include all of the information in the 
heading of this notice. 

If you desire to be considered for other Government 
employment, you should apply to your personnel office 
for Standard Form 57 and Form 2SS8 (Revised), which 
may be used for effecting immediate transfer or for en¬ 
tering your name on the reemployment list. These 
forms, when completed, should be forwarded to the 
Division of Personnel Management for transmittal to 
the United States Civil Service Commission. Applica¬ 
tion for reemployment must be made not later than 60 
days after the termination of your active duty with the 
War Production Board. 

If you were transferred to your present position with 
reemployment rights in another agency and you wish 
to exercise such rights, you must apply to that agency 
not later than 40 days after the termination of your 
active duty with the War Production Board. If you are 
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in doubt as to whether you have reemployment rigkts, 
call Extension 4811, Division of Personnel Management. 

If you are interested in securing employment in pri¬ 
vate industry, it is suggested that you file an application 
with the nearest office of the United States Employment 
Service. 

(Signed) F. B. Millhai^. 

( Signature) 

(Preserve this notice and present it as a release to tany 
Federal agency in which you may seek employment) 

After plaintiff received the notice above referred to, it was 
his view that this was in violation of the Act of June 27, 1944, 
Section 861, Title 5, U. S. Code, which reads as follows: 

In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of em¬ 
ployment, military preference, length of service, and 
efficiency ratings: Provided, That the length of time 
spent in active service in the armed forces of the United 
States of each such employee shall be credited in (Com¬ 
puting length of total service: Provided further, That 
preference employees whose efficiency ratings) are 
“good” or better shall be retained in preference t^ all 
other competing employees and that preference | em¬ 
ployees whose efficiency ratings are below “good” shall 
be retained in preference to competing nonprefeifence 
employees who have equal or lower efficiency ratings: 
And provided further, That when any or all of the func¬ 
tions of any agency are transferred to, or when any 
agency is replaced by, some other agency, or agencies, 
all preference employees in the function or functions 
transferred or in the agency which is replaced by some 
other agency shall first be transferred to the replacing 
agency, or agencies, for employment in positions for 
which they are qualified, before such agency, or agencies, 
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shall appoint additional employees from any other 
source for such positions. 

Plaintiff, on September 4, 1945, addressed the following ap¬ 
peal to the Civil Service Commission, as authorized by law: 

MEMORANDUM 

September 4, 1945. 

To: Civil Service Commission. 

From: Harvey A. Edge. 

Subject: Appeal of impending Separation, in reduction 
in force of Harvey A. Edge—Industrial Specialist— 
CAF-13 (Deputy Chief of Special Equipment 
Branch) of General Industrial Equipment of Equip¬ 
ment Bureau of Operation Vice Chairman Office in 
WPB: 

“GA-436 

8-18-45 

R 

WAR PRODUCTION BOARD 

Notice of reduction in force 

Date of Notice: August 30,1945 
Last day of Active Duty: September 28, 1945 
To: Harvey Edge CAF-13 Industrial Specialist 

(Name) (Service-Grade) (Title) 

CAF-13 

War Production Board—General Industrial Equipment 

Division 

(Organization in which the reduction in force is made) 

(Signed) F. B. Millham.” 

This appeal of the proposed action of separation is 
made to ask the Civil Service Commission to disapprove 
such action because my rights under military preference 
laws have been violated and the established reduction 
in force procedure of the Civil Service Commission have 
been violated and my selection for separation on Septem¬ 
ber 28, 1945, even though I have veterans’ preference, 
efficiency rating of excellent, and comparative long ex¬ 
perience in Federal Service, has been made because of 
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personal discrimination against me and favoritism to 
his personal friends by Frank B. Millham, Acting Di¬ 
rector of General Industrial Equipment Division since 
August 15, 1945. 

1. Violation of Public Law 359—78th Congress 
(Chapter 287, 2nd Session) (H. R. 4115) an act which 
may be cited as veterans’ preference act of 1944, espe¬ 
cially Sec. 12. 

2. Violation of Departmental Circular No. 510, issued 
by Civil Service Commission, Washington, D. C., d&ted 
November 15, 1944, Subject: Retention Preference 
Regulations for Use in Reductions in Force, Effective 
December 1, 1944. Especially with: 

a. Violation of the rules of selection: Veterans’ Pref¬ 
erence, Efficiency Rating, Length of Service. 

b. Error in records. 

c. Denial of the right to examine regulations, reten¬ 
tion register, and records. 

d. Restriction of competitive area and competitive 
level. 

I 

I shall be glad to furnish additional information sup¬ 
porting the fact that the veterans’ preference law dnd 
the Civil Service Commission regulations have been \fio- 
lated in my case and that I was discriminated agaipst 
in being selected by Mr. Millham for separation on Sep¬ 
tember 28th in the reduction in force. 


At the time above referred to plaintiff had received notice 
of efficiency rating of Excellent, said notice dated May 15,19j45. 

On October 24, 1945, plaintiff received the following letter 
from John A. Overholt, Chief, Efficiency Ratings, Administra¬ 
tive Section, Personnel Classification Division of the Ciyil 
Service Commission: 

October 24, 1945. 

Mr. Harvey A. Edge, 

4506 Amherst Road, 

College Park, Maryland. 

Dear Mr. Edge: Reference is made to your letter of 
September 4, 1945, appealing your separation from the 
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position of Industrial Specialist grade CAF-13 in Gen¬ 
eral Industrial Equipment Division, War Production 
Board, effective September 28, 1945. 

The investigation in your case has disclosed that in 
the circumstances attending your separation your rights, 
as a veteran-preference employee entitled to group A-l 
retention preference classification, to retention in a 
civilian position in the War Production Board in pref¬ 
erence to nonveteran preference employees as provided 
in the Veterans’ Preference Act of 1944 were not given 
due consideration. We are therefore informing the War 
Production Board today that its action by which you 
were separated from your civilian position on September 
28,1945, is disapproved by the Civil Service Commission. 

Very truly yours, 

(Signed) John A. Overholt, 

John A. Overholt, 

Chief, Efficiency Ratings, 

Administration Section, 
Personnel Classification Division . 

After the receipt of the above letter from the Civil Service 
Commission, plaintiff reported for duty on October 29, 1945, 
to Hugh M. Beshers, Director of Equipment Bureau of War 
Production Board. Plaintiff says that this was the proper place 
to report for duty in accordance with law and in accordance 
with the direction of the Civil Service Commission. At that 
time plaintiff was unable to see the Director of Personnel, 
Carlton Hayward, or his assistant, Leon Wheeless, as they were 
not on duty at that time. At that time Mr. Beshers informed 
plaintiff that he was gratified with the decision of the Civil 
Service Commission and was glad to see plaintiff back on duty. 
He endeavored to contact the Personnel Officers to ask that 
plaintiff be restored to duty but they were away from the office. 
Plaintiff also reported to Fred Glover, who was Director of 
the Bureau of Reconversion Operations in the Civilian Pro¬ 
duction Administration and who was Mr. Beshers’ superior 
officer. 
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Plaintiff says that Mr. Glover, after reading the letter) from 
the Civil Service Commission, said to plaintiff “Congratula¬ 
tions,” and he further stated he was delighted to have plaintiff 
back on duty and asked plaintiff to report to Mr. Besheirs for 
assignment to duty. Plaintiff says on October 30, 1945, he 
again reported to Mr. Beshers and Mr. Beshers stated to plain¬ 
tiff that the Director of Personnel and his assistant would not 
be in before afternoon. Plaintiff reported to Lincoln Gordon, 
Vice Chairman of War Production Board, who informed plain¬ 
tiff he was delighted with the decision of the Civil Service 
Commission. He also reported to E. J. Early, Special Assistant 
to the Chairman of War Production Board, who also stated 
he was profoundly gratified at the action taken by the) Civil 
Service Commission, and Mr. Early stated that he would direct 
Mr. Hayward to restore plaintiff to active duty forthwith. 

Plaintiff says that when he returned from lunch on October 
30, 1945, Mr. Beshers told him that he had telephoned Mr. 
Hayward and instructed him to restore plaintiff to active) duty 
and at that time Mr. Hayward requested a personal interview. 
Although Mr. Hayward saw plaintiff enter his office at 1: 45 
P. M. he did not see him until 3:00 P. M., and to the great 
surprise of plaintiff Mr. Hayward was provoked at the action 
of the Civil Service Commission in disapproving the action of 
the War Production Board. Plaintiff says that Haywaijd in¬ 
formed him at that time that he was not going to put hi^n on 
the pay roll and that the decision of the Civil Service Conjimis- 
sion had no teeth in it and therefore was not binding, and that 
he informed plaintiff he had talked to Franklin B. Millhanti and 
that Mr. Millham had stated that plaintiff would not be re¬ 
stored to duty. As a result of all of this plaintiff was not re¬ 
stored to duty and the plain mandate of the Civil Service Com¬ 
mission was disobeyed. 

Plaintiff says that when he was not restored to duty ill ac¬ 
cordance with the directions of the Civil Service Commission, 
he reported that fact to the Civil Service Commission and in¬ 
formed the Civil Service Commission that there had been mu¬ 
tinous defiance of their directions, and the Hon. Arthur S. 
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Flemming, Civil Service Commissioner, verbally instructed 
plaintiff to report for duty day by day to protect his rights and 
plaintiff, following the verbal instructions given him by Mr. 
Flemming, did report day by day for assignment to duty and 
was refused assignment to duty on each occasion. 

Plaintiff says that shortly after his efforts to be restored to 
duty and his failure in connection therewith, that the said 
Hayward filed an appeal with the Civil Service Commission 
asking the Civil Service Commission to reconsider its previous 
ruling. The Civil Service Commission did reexamine and re¬ 
inquire again into all of the circumstances in connection with 
the case and on November 2S, 1945, addressed the following 
letter to defendant J. D. Small, and said letter was signed by 
Harry B. Mitchell, President of the Civil Service Commission: 

November 28, 1945. 

Mr. J. D. Small, 

Administrator, Civilian Production Administration, 
Washington 25, D. C. 

Dear Mr. Small: Under date of November 1, 1945, 
the Commission addressed a letter to the Chairman of 
the War Production Board, in which organization Mr. 
Harvey A. Edge was given a separation notice effective 
on or about September 2S, 1945, by reason of reduction 
in force. The letter to the War Production Board is 
quoted as follows, and is self-explanatory: 

“Reference is made to the separation of Harvey A. 
Edge from a position with the War Production Board 
on or about September 28, 1945, in a reduction in force. 
Mr. Edge appealed from this action and his appeal was 
sustained by the Civil Service Commission. Under the 
provisions of regulations issued by the Commission pur¬ 
suant to section 12 of the Veterans’ Preference Act of 
1944, your office was advised of the decision on Mr. 
Edge’s appeal in a letter dated October 24, 1945. Upon 
receipt of this decision, the War Production Board was 
obligated to restore Mr. Edge to duty. We are currently 
advised that Mr. Edge has not been restored to duty al- 
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though he presented himself ready,- willing and abli to 
resume work. 

“Before proceeding further in this case, the Commis¬ 
sion requests advice as to the intentions of the War Pro¬ 
duction Board in the matter of restoring Mr. Edge to 
duty in the position from which he was improperly 
separated.” 

Subsequent to the receipt of the letter quoted abcj>ve, 
the War Production Board requested a hearing with jthe 
Commission, and the hearing was conducted on No¬ 
vember 22, 1945. In this hearing representations vjere 
made that in connection with organizational changes 
brought about by cessation of hostilities, reconversions, 
reductions in force, consolidations of some positions, ijiad 
taken place, including the position formerly held by 
Mr. Edge, and that by reason of consolidation of duties 
of two positions, Mr. Edge was not qualified for the 
consolidated position. 

The Commission has conducted a searching investiga¬ 
tion into the qualifications of Mr. Edge and the nature 
of the work to be performed in the position in question, 
for which a job classification sheet was prepared on No¬ 
vember 22,1945, after the hearing with the Commission 
was held. As a result of this investigation, the Commis¬ 
sion has determined that for the performance of the 
duties of the consolidated position as described, no tech¬ 
nical qualifications in specialized fields are required )oe- 
yond the qualifications which Mr. Edge possesses; in 
other words, it has been determined that Mr. Edgq is 
amply qualified to perform the duties of the consolidated 
position. 

In the light of the foregoing decision, and the regu¬ 
lations issued by the Commission pursuant to section) 12 
of the Veterans’ Preference Act of 1944, you are in¬ 
formed that Mr. Edge, a veteran, is entitled to restora¬ 
tion to duty, and the Civilian Production Administra¬ 
tion, as the successor agency to the particular functioij of 
the War Production Board in which the position in 
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question existed, is therefore obligated to effect the res¬ 
toration without delay. 

By direction of the Commission: 

Sincerely yours, 

(S) Harry B. Mitchell, 

President. 

Plaintiff says that on November 30,1945, he received a paper 
signed by Leon L. Wheeless, Deputy Director of Personnel, 
entitled “Notice of Reduction in Force,” and the said notice 
reads as follows: 

CIVILIAN PRODUCTION ADMINISTRATION 

Notice of reduction in force 

Date of Notice: November 30, 1945 
Last Day of Active Duty Dec. 31,1945 
To: Harvey A. Edge, 

Indus. Specialist CAF-13 

(Title & Grade) 

Equipment Division 

(Organization Unit) 

You are hereby notified that you will be involuntarily 
separated from the service due to a necessary reduction 
in force, effective on the date shown above as your 
last day of active duty. If at that time you have not 
secured employment in a position subject to the Leave 
Act, you will be paid a lump sum for all annual leave 
to your credit. 

Under the laws and regulations, when reductions in 
force are necessary, employees to be separated are se¬ 
lected on the basis of the nature of their appointments, 
civil-service status, military preference, efficiency rat¬ 
ings, and length of service. Questions regarding the laws 
and regulations and your standing on the reduction in 
force list should be taken up with the Division of Per¬ 
sonnel Management. 

If you feel that there has been a violation of your 
rights under military-preference laws or the regulations 
of the Civil Service Commission, you may appeal to the 
Civil Service Commission within 10 days after the re- 
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ceipt of this notice. Appeals from employees iiji the 
vicinity of Washington, D. C., should be transniitted 
to the Central Office of the United States Civil Service 
Commission, Washington, D. C. Employees stationed 
outside of Washington, D. C., and vicinity who desire to 
appeal should transmit their appeals to the regional 
office of the Civil Service Commission. If you file an 
appeal, you should include all of the information in the 
heading of this notice. 

If you desire to be considered for other Government 
employment, you should apply to the Division of;Per¬ 
sonnel Management. From that office you may also 
secure Standard Form 57 and Form 2888, which may be 
used for applying to the Civil Service Commission for 
reemployment in the Federal Service. These forms, 
when completed, should be forwarded to the Division 
of Personnel Management for transmittal to the United 
States Civil Service Commission. Application for re¬ 
employment must be made not later than 60 days after 
the termination of your active duty with the Civilian 
Production Administration. 

If you were transferred to your present position with 
reemployment rights in another agency and you wish to 
exercise such rights, you must apply to that agency not 
later than 40 days after the termination of your active 
duty with the Civilian Production Administration! If 
you are in doubt as to whether you have reemployment 
rights call Extension 5106, Division of Personnel Man¬ 
agement. 

If you are interested in securing employment ini pri¬ 
vate industry, it is suggested that you file an application 
with the nearest office of the United States Employment 
Service. 

(Signed) Leon L. Wheeless, 

Deputy Director of Personnel. 
(Preserve this notice and present it as a release to any 
Federal agency in which you may seek employment) 

764861—47-5 
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Plaintiff says unto the Court that after the letter was re¬ 
ceived from President Mitchell, of the Civil Service Commis¬ 
sion, the defendants refused to restore plaintiff to duty but 
endeavored to compromise with him by offering him a new 
appointment. As this was in disregard of his rights and exist¬ 
ing statutes plaintiff would not accept same. Had plaintiff 
accepted the compromise he would have forfeited certain rights 
accruing to him as to sick leave, retirement benefits, etc. 

Plaintiff says unto the Court that the actions of the defend¬ 
ants are arbitrary, capricious, and in utter disregard of existing 
law. Plaintiff says further that he has exhausted all adminis¬ 
trative remedies and now appeals to this Court for injunctive 
relief. Plaintiff says that he is lawfully entitled to restoration 
to duty and to occupy the same status and enjoy the same rights 
and privileges as existed at the time of his unlawful separation 
from the service and to have the benefit of all benefits and 
privileges that would flow from his continuity of service. Since 
the defendants w T ere without authority in law to separate him, 
then the separation was wrongful and that he is entitled to an 
order of this Court holding that he has been continuously em¬ 
ployed in the office of the Civilian Production Administration 
from October 1945 to the time of the final determination of 
this suit. 

Plaintiff says unto the Court that he appealed to veterans’ 
organizations and certain members of the United States Sen¬ 
ate and the House of Representatives in an effort to induce the 
defendants to obey the directions of the Civil Service Commis¬ 
sion, but without success, and wras finally told, on July 15, 1946, 
that the matter is one that would have to be determined by 
the Courts, and therefore he is appealing to this Court without 
delay. 

Wherefore, the premises considered, plaintiff prays: 

1. That process issue from this Court directed to the defend¬ 
ants commanding them to answer this suit. 

2. That preliminary mandatory injunction issue from this 
Court directing the defendants to restore plaintiff to duty 
forthwith. 
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3. That final mandatory injunction issue restoring plaintiff 
to duty and proper order of this Court issue showing thalt the 
separation was unlawful and restoring plaintiff to duty in ac¬ 
cordance with all the rights, privileges, and benefits thht he 
enjoyed at the time of the wrongful separation and to permit 
plaintiff to receive all the rights, benefits, and privileges that 
would flow from a continuity of service from the time of the 
wrongful separation up to and including the final order of this 
Court. 

4. And for such other and further relief as the circumstances 
of the case may require and that to this Court may seem) just 
and proper. 

Harvey A. Edge, 

Harvey A. Edge, 

James J. Laughlin, 

National Press Bldg., 

Counsel for Plaintiff. 

Subscribed and sworn to before me this 5th day of August 
1946. 

[seal] Jean Murdock, 

Notary Public, D. p. 

My commission expires Oct. 14,1948. 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 

Harvey A. Edge, 4506 Amherst Road, College Par?:, 

Maryland, plaintiff 

v ■ | 

Civilian Production Administration, Social Security 
Building, 4th Street and Independence Ave. SW., 
Washington, D. C., J. D. Small, Administrator, Civilian 
Production Administration, Social Security Building,. 
4th Street and Independence Ave. SW., Washington,. 
D. C., DEFENDANTS 

Filed Aug. 5,1946. Charles E. Stewart, clerk. 
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MOTION FOE PRELIMINARY MANDATORY INJUNCTION 

Now comes the plaintiff through his counsel and moves the 
Court to order preliminary mandatory injunction restoring 
plaintiff to duty pending final determination of this case on the 
merits. 

James J. Laughlin, 

James J. Laughlin, 

National Press Building, 

Counsel for Plaintiff. 

marshal’s return 

Served copy of above motion on the within-named defend¬ 
ants: Civilian Production Administration and J. D. Small, 
Administrator, Civilian Production Administration, by per¬ 
sonally serving G. L. Belsley, Director of Bureau of Demobili¬ 
zation, 8/8/46. 

W. Bruce Matthews, 

U. S. Marshal in and for the District of Columbia. 

By Maurice B. Spittle, 

Deputy U. S. Marshal. 

In the District Court of the United States for the District of 

Columbia' 

Civil Action No. 36160 

Harvey A. Edge, 4506 Amherst Road, College Park, 
Maryland, plaintiff 

v. 

Civilian Production Administration, Social Security 
Building, 4th Street and Independence Ave. SW., Wash¬ 
ington, D. C.; J. D. Small, Administrator, Civilian 
Production Administration, Social Security Building, 
4th Street and Independence Ave. SW., Washington, 
D. C., DEFENDANTS 

Filed Aug. 5,1946. Charles E. Stewart, clerk. 
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Points and Authorities In Support of Motion for Preliifdnary 

Mandatory Injunction 

POINTS AND AUTHORITIES IN SUPPORT OF MOTIOljr FOR 
PRELIMINARY MANDATORY INJUNCTION 

1. See verified complaint. 

2. 1 High on Injunctions, 4th Edition, Section 5A. 

3. Jones v. Securities and Exchange Commission, 2981 U. S. 

page 1. 

James J. Laughlin, 

James J. Laughlin, 

National Press Building, 

Counsel for Plaintiff. 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 

v. 

Civilian Production Administration, et al., defendants 
Filed Sep. 27, 1946. Charles E. Stewart, clerk. 

ANSWER 

Come now the defendants by their attorneys and say:| 

FIRST DEFENSE 

(1) Defendants admit that plaintiff is a citizen of the United 
States, and a legal and voting resident of the State of Maryland. 

(2) Defendants admit that the Civilian Production Admin¬ 
istration is an agency of the United States and successor to 
the War Production Board. 

(3) Defendants admit plaintiff’s allegations as to citizen¬ 
ship, residence, and position of J. D. Small. 

(4) Defendants admit that, for purposes of §12 of the Vet¬ 
erans’ Preference Act, plaintiff has veteran status, on the basis 
of Civil Service Commission records; and plaintiff’s sworn per¬ 
sonal history statement on file with the Civilian Produption 
Administration shows Student Army Training Corps service 
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from October 191S to November 1918, and an honorable dis¬ 
charge therefrom. 

(5) Defendants admit that plaintiff entered the service of 
the Office of Production Management (predecessor of War 
Production Board) on October 20. ,1941, in the position of 
Associate Industrial Specialist, CAF-9, $3,200 per annum; and 
that the notice of appointment made the stipulation alleged. 
Defendants further admit that plaintiff subsequently held the 
other positions alleged, as of the dates stated, and that the 
notices of appointment made the statements alleged. Defend¬ 
ants deny that the two actions which were effective on Octo¬ 
ber 3, 1943, and February IS, 1945, represented “advances” 
in the sense that they were to positions of higher grade and 
salary; but defendants state that both such positions were of 
the same grade (CAF-13) as the position of Principal Admin¬ 
istrative Analyst, CAF-13, to which plaintiff was advanced on 
May 1, 1943. Defendants also admit that plaintiff’s salary 
on July 1,1945, was $6,440 per annum. 

(6) Defendants admit that plaintiff received three efficiency 
ratings of “Very Good” and one efficiency rating of “Excellent” 
during his service with the Office of Production Management 
and the War Production Board. 

(7) Defendants admit that plaintiff received a notice of 
reduction in force of the form and content stated and that their 
file copy of this notice bears the notation: “Delivered August 
29, 1945.” Defendants state that, during the last five months 
of the calendar year 1945, such notices were given to more than 
3,000 employees, to enable the War Production Board to keep 
within its personnel ceilings as established by the Bureau of 
the Budget. Defendants have no knowledge as to wliether 
plaintiff’s views regarding said notice were as alleged. 

(8) Defendants have no knowledge of the form and content 
of plaintiff’s appeal to the Civil Service Commission, dated 
September 4,1945, because defendants w’ere not furnished with 
a copy thereof, and for want of such knowledge defendants deny 
the allegations. 
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(9) Defendants admit that plaintiff’s efficiency rating for 
the twelve-month period ending March 31, 1945, was “Excel¬ 
lent,” and w r as dated May 15,1945. 

(10) Defendants have no knowledge of the form or Con¬ 
tents of the letter alleged to have been received by plaintiff 
on October 24, 1945, from Mr. John A. Overholt of the Civil 
Service Commission, because defendants were not furnished 
with a copy thereof. Defendants did, however, on October 29, 
1945, receive a letter from Mr. Overholt, bearing the datie of 
October 24, 1945, advising the agency that plaintiff’s separa¬ 
tion w*as disapproved and stating that the letter “may be ac¬ 
cepted as your Agency’s authority to restore the employeje to 
duty.” 

(11) Defendants have no personal or official knowledge of 
plaintiff’s alleged reporting for duty on October 29, 1945, to 
Hugh N. Beshers, nor of the alleged conversations between 
plaintiff and Mr. Beshers on that day and October 30, 1|945, 
and for want of such knowledge defendants deny plaintiff’s 
allegations with reference thereto. Mr. Beshers is no longer 
with the Civilian Production Administration, but has written 
that he at no time expressed an opinion as to the actions of 
the Civil Service Commission or the Personnel Department of 
War Production Board. Mr. Beshers says he did call the per¬ 
sonnel officers, but did not ask or instruct that plaintiff be 
restored to duty. 

(12) Defendants admit that the Director of Personnel, Carl¬ 
ton Hayward, and his assistant, Leon Wheeless, were both on 
annual leave on October 29, 1945, but deny that they were]not 
on duty the morning of October 30, 1945. Records of the War 
Production Board show that they were both on duty all day 
October 30, 1945. 

(13) Defendants admit that plaintiff reported to Ifred 
Glover after receiving notification from the Civil Service Com¬ 
mission as to action on his appeal. Mr. Glover states thaf he 
recalls that plaintiff came in to see him after receiving his 
letter from the Civil Service Commission, but does not recall 
the exact details of his conversation with plaintiff. He also 
states that he had not known plaintiff prior to this meetings 
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(14) Defendants have no direct knowledge of plaintiff’s al¬ 
leged reporting to or conversation with Lincoln Gordon or E. J. 
Earley on October 30, 1945, and for want of such knowledge 
defendants deny plaintiff’s allegations with reference thereto. 
Neither of these employees is now with the Civilian Production 
Administration. Mr. Earley writes that he does not recall 
making the statements alleged. Mr. Gordon writes that he 
may have made a formal expression of congratulation but that 
he did not indicate an opinion or judgment as to Mr. Edge’s 
merits or”qualifications. 

(15) Defendants admit that Carlton Hayward, Director of 
Personnel, requested that plaintiff come to his office on October 
30,1945, but deny that plaintiff was intentionally kept waiting 
from 1: 45 p. m. to 3: 00 p. m. as is inferred by plaintiff, and 
state that, if he was kept waiting for that period of time, it was 
because pressure of other business kept the Director of Person¬ 
nel from seeing him until 3: 00 p. m. Defendants deny that 
plaintiff was told by any official of the War Production Board 
that the decision of the Civil Service Commission had no teeth 
in it and therefore was not binding and that the Director of 
Personnel was provoked at the action of the Commission in 
disapproving the action of the War Production Board. De¬ 
fendants admit that plaintiff was told by the Director of 
Personnel that it was the intention of the War Production 
Board to appeal to the Civil Service Commission from its action 
directing his restoration, which the War Production Board had 
a legal right to do, and that plaintiff was also advised that he 
would not be restored to duty pending the outcome of this 
appeal. 

(16) Defendants deny that their failure to restore plaintiff 
to duty on October 30, 1945, can be considered disobedience of 
or mutinous defiance of a mandate or direction of the Civil 
Service Commission; but state that their action was proper in 
view of their legal right to request a review of the decision by 
the Commission. 

(17) Defendants have no knowledge of the alleged conver¬ 
sation of plaintiff with the Honorable Arthur S. Flemming, 
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Civil Service Commissioner, nor of the alleged instructjons 
given plaintiff as to reporting for duty day by day to protect 
his rights, and for want of such knowledge defendants d^ny 
plaintiff’s allegations with reference thereto. Defendants ad¬ 
mit that plaintiff did come into the Equipment Divisiorj at 
various times after his separation from the service of the War 
Production Board; and C. R. Heller, present director of t^hat 
division, recalls that plaintiff came in frequently, but not daily, 
during the latter part of January and the first part of February 
1946. Defendants admit that, if plaintiff requested a work] as¬ 
signment on any of these occasions, his request was refused, 
since he was not an employee of the Equipment Bureau ot of 
the War Production Board at the time and could not legally 
be assigned work to do. 

(18) Defendants admit that, on November 2,1945, the Chair¬ 
man of the War Production Board requested a hearing before 
the Civil Service Commission, in view of what appeared to! be 
inconsistencies in the letter of October 24, 1945, from Mr. Jdhn 
A. Overholt directing plaintiff’s restoration to duty. 

. (19) Defendants admit that, on November 28, 1945, the 
President of the Civil Service Commission addressed a letter 
to defendant J. D. Small in the form and substance shown in 
plaintiff’s complaint and defendants state that this letter \tas 
received in the office of the Administrator of the Civilian Pro¬ 
duction Administration at 1:40 P. M. on November 29, 19)45. 
Defendants state that, upon receipt of this letter, plaintiff -^as 
requested to report to the office of the Director of Personnel 
for restoration to duty, and did report on the morning of No¬ 
vember 30, 1945. 

(20) Defendants admit that, on the morning of November 
30, 1945, Leon L. Wheelees, Deputy Director of Personnel, did 
deliver to plaintiff a notice of reduction in force as stated in 
plaintiff’s complaint. Defendants state, however, that suph 
notice was delivered to plaintiff on the assumption that he 
would fulfill the legal requirements incident to restoration to 
duty on November 30, 1945, and after explanation to him that 
the position for which the Commission had found him to pe 
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qualified was to be abolished, along with the function being 
performed, on December 31,1945, and that the then incumbent 
of that position had a notice of reduction in force effective De¬ 
cember 31, 1945, as had hundreds of other employees of the 
Civilian Production Administration. Defendants further state 
that it was explained to plaintiff that, if the function continued 
beyond December 31, 1945, the notice of reduction in force 
would be canceled and he would be retained. Defendants fur¬ 
ther state that, after plaintiff refused to comply with the legal 
requirements incident to restoration to duty, it was explained 
to him that the notice of reduction in force was of no effect and 
that he was requested to return it, which he refused to do. 

(21) Defendants deny that, after receipt on November 29, 
1945, of the letter from the President of the Civil Service Com¬ 
mission, they refused to restore plaintiff to duty and they deny 
that they endeavored to compromise with plaintiff by offering 
him a new appointment. Defendants state that they offered, 
both orally and in writing, to restore plaintiff to a position in 
the Civilian Production Administration in accordance with the 
direction of the Civil Service Commission, and that they were 
ready and willing to restore plaintiff to such a position on No¬ 
vember 30, 1945, and have continued so since that date, and 
that plaintiff has been so advised on numerous occasions, both 
orally and in writing. Defendants state, however, that action 
to separate plaintiff by reduction in force had been taken by 
the duly constituted officer, the Director of Personnel of the 
War Production Board, effective September 30, 1945, and that, 
under the decisions of the Comptroller General, plaintiff could 
not be restored to a position in the Civilian Production Admin¬ 
istration until he had taken a new’ Oath of Office. Defendants 
further state that plaintiff has been advised of this fact, both 
orally and in writing, on November 30,1945, and on subsequent 
dates, but he has consistently failed and refused to take the 
required oath. Defendants further state that the Comptroller 
General of the United States has on January 7, 1946, and on 
February 26,1946, rendered decisions based upon the facts sur¬ 
rounding plaintiff’s separation and appeal in both of which the 
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Comptroller General has held that there is no legal bas^s on 
which defendants can restore plaintiff unless he takes an <j)ath 
of Office. Defendants further state that plaintiff has been 
furnished copies of these Comptroller General decisions b>j the 
Director of Personnel of the Civilian Production Administra¬ 
tion, but that he has still failed and refused to take the required 
Oath of Office. 

(22) Defendants deny that their insistence upon plaintiff’s 
taking an Oath of Office as a condition precedent to bein^j; re¬ 
stored to duty is in disregard of his rights and existing statutes. 
Defendants admit that, as of November 30, 1945, plaijitiff 
would have forfeited sick leave to his credit on September) 30, 
1945. since the leave regulations of the Civil Service Comjnis- 
sion provided for such forfeiture in any case of a break in 
service of thirty days or more. Defendants state, howe|ver, 
that as of July 1, 1946, the leave regulations of the Civil Serv¬ 
ice Commission were changed so that plaintiff’s sick leave could 
have been restored to him. The pertinent regulation provides: 
“Any permanent employee who is or has been restored to a posi¬ 
tion as a result of appeal under Section 14 of the Veterans’ 
Preference Act of 1944, or as a result of formal appeal unjder 
any other authority or procedure, shall be entitled to any $ick 
leave which remained to his credit upon separation.” [Italics 
supplied.] Defendants admit that plaintiff would have lost 
credit under the Civil Service Retirement Act for any time 
during which he was not employed in a position subject to 
that act (which would have meant the loss of two monthfe if 
he had returned to duty on November 30, 1945), but deny that 
he would lose any other rights under that act as a result of |his 
separation from the service. 

(23) Defendants deny that their actions have been or hre 
arbitrary, capricious, or in disregard of existing law. 

(24) Defendants deny that plaintiff has exhausted all ad¬ 
ministrative remedies, since defendants have continued to stite 
to him their willingness to restore him to duty upon compliance 
with the legal requirement that he take an oath of office. 

(25) Defendants deny that plaintiff is lawfully entitled to 
restoration to duty with status, rights, and privileges as of tjhe 
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time of his separation, deny that said separation was unlawful, 
and deny that plaintiff is entitled to benefits and privileges 
that would flow from continuity of service from the date of sep¬ 
aration. Defendants further allege that they are, and have 
been, ready and willing to reinstate the plaintiff in his former 
position when, as, and if he shall comply with the conditions 
and legal requirements prerequisite to such reinstatement. 

(26) Defendants deny that plaintiff’s separation from the 
service of the War Production Board was unlawful or that 
defendants were without authority in law to separate him. De¬ 
fendants state that plaintiff’s separation w*as lawfully made by 
an officer having authority, and on the basis of decisions which 
defendants had a right to make under the regulations of the 
Civil Service Commission. Defendants deny that plaintiff is 
entitled to an order of this Court holding that plaintiff has 
been continuously employed in the office of the Civilian Pro¬ 
duction Administration from October 1945 to the time of the 
final determination of this suit. 

(27) Defendants have no direct knowledge concerning plain¬ 
tiff’s appeals to veterans’ organizations and members of Con¬ 
gress. Defendants admit that they received numerous letters 
and telephone calls from representatives of veterans’ organiza¬ 
tions and from members of Congress regarding plaintiff’s sepa¬ 
ration from the War Production Board and the Civil Service 
Commission’s decision that he be restored to duty, and de¬ 
fendants state that each of these letters and telephone calls 
was answered with a statement of the facts involved and of 
plaintiff’s failure and refusal to comply with the legal require¬ 
ment that he take an Oath of Office as a condition precedent to 
being restored to duty. 


SECOND DEFENSE 

For their second defense, the defendants repeat all the admis¬ 
sions, denials, and averments of the First Defense and further 
say: 
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(28) No injunction or mandatory relief is necessary oif proper, 
because the defendants were and are willing to reinstate the 
plaintiff whenever he will take an Oath of Office. 

Edward M. Curran, 

Edward M. Curran, 

United States Attorned, 

Daniel B. Maher, 

Daniel B. Maher, 

Assistant United States Attorney}, 

Attorneys for Defendants. 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 


Harvey A. Edge, plaintiff 

v. j 

Civilian Production Administration and J. D. Small, 

DEFENDANTS 


Filed Oct. 7,1946. Charles E. Stewart, Clerk. 

PRELIMINARY MANDATORY INJUNCTION 

This cause came on to be heard in this term on the motion 
for preliminary mandatory injunction and same was argped by 
counsel and the Court being of the opinion that the motion 
should be granted it is by the Court this 7th day of (October 
1946 


Ordered that the motion be and the same is hereby granted 
and the Civilian Production Administration and J. D. [Small, 
Administrator, are authorized and directed to restore the plain¬ 
tiff Harvey A. Edge to active duty forthwith in the same official 
position and status held at the time of plaintiff’s wrongful sep¬ 
aration on September 30,1945, and plaintiff is to have the bene- 
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fit and privileges of all accrued rights flowing from such position 
and official status with no impairment in plaintiff’s chain of con¬ 
tinuous service. 

This preliminary mandatory injunction signed this 7th day 
of October 1946, at 1: 45 o’clock p. m. 

By the Court. 

T. Allan Goldsborough, 

Justice . 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 
Harvey A. Edge, plaintiff 
v. 

Civilian Production Administration, et al., defendants 

Filed Oct. 10,1946. Charles E. Stewart, clerk. 

application for clarification of preliminary manda¬ 
tory injunction and suggestion that findings of 

FACT, CONCLUSIONS OF LAW, AND A STATEMENT OF REASONS 
BE FILED BY THE COURT 

Come now the defendants by their attorneys and apply to 
this Honorable Court for a clarification of the scope and mean¬ 
ing of the preliminary mandatory injunction issued in the 
above-entitled case on October 7,1946, and suggest to this Hon¬ 
orable Court that findings of fact, conclusions of law, and a 
statement of reasons for the issuance of said preliminary man¬ 
datory injunction be filed. 

This application and request are made for the reason that a 
difference of opinion has arisen between plaintiff and defend¬ 
ants as to the scope and meaning of the injunction issued by 
this court, with the result that clarification thereof is necessary 
in order to enable defendants fully to comply with the court’s 
order; and for the reason that Rules 52 (a) and 65 (d) require 
that findings of fact and conclusions of law and a statement of 



27 


Application for Clarification of Preliminary Mandatory 

Injunction 

reasons be set forth by the court when issuing an interlocutory 
injunction. 

Edward M. Curran, 
Edward M. Curran, 

United States Attorney. 
Daniel B. Maher, 

Daniel B. Maher, 
Assistant United States Attorney. 
Robert Mandel, 

Robert Mandel, 

Attorney, Department of Justice. 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 

v. 

Civilian Production Administration et al., defendants 
Filed Oct. 15, 1946. Charles E. Stewart, clerk. 

PLAINTIFF’S REPLY TO DEFENDANTS’ APPLICATION FOR 
CLARIFICATION OF PRELIMINARY MANDATORY INJUNCTION 

Now comes the plaintiff and replying to the application filed 
by the defendants for clarification of preliminary mandatory 
injunction, says unto the Court: 

That it is well to definitely settle this matter. It is the view 
of the plaintiff that the defendants have failed to comply with 
the Court’s order. 

James J. Laughlin, 

James J. Laughlin, 
National Press Building, 

Counsel for Plaintiff. 

I certify that I have this day mailed copy of this Motipn to 
Robert Mandel, Attorney, Department of Justice, Washington, 
D. C. 

James J. Laughlinj 
James J. Laughlin. 

This, the 14th day of October 1946. 
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Defendant’s Motion for Summary Judgment 

In the District Court of the United States for the District of 

Columbia 
Civil No. 36160 

Harvey A. Edge, plaintiff 
v. 

Civilian Production Administration et al., defendants 

Filed Oct. 16, 1946. Charles E. Stewart, clerk. 
motion by defendants foe summary judgment 

Defendants move the court as follows: 

1. That it enter, pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, a summary judgment in defendants’ favor 
dismissing the action, on the ground that there is no genuine 
issue as to any material fact and that defendants are entitled 
to a judgment as a matter of law; or, in the alternative, 

2. If summary judgment is not rendered in defendants’ favor 
upon the whole case and a trial is necessary, that the court, 
at the hearing on the motion, by examining the pleadings and 
the evidence before it and by interrogating counsel, ascertain 
what material facts exist without substantial controversy and 
what material facts are actually and in good faith controverted, 
and thereupon make an order specifying the facts that appear 
without substantial controversy and directing such further pro¬ 
ceedings in the action as are just. 

3. This motion is based upon 

(a) The facts set forth in the attached affidavit of Leon L. 
Wheeless. 

(b) The facts set forth in the attached affidavit of Arthur 
S. Flemming. 

(c) The points and authorities set forth in the attached 
memorandum of law. 

Edward M. Curran, 

Edward M. Curran, 

United States Attorney. 
Daniel B. Maher, 

Daniel B. Maher, 

Assistant United States Attorney. 
Robert Mandel, 

Robert Mandel, 

Attorney, Department of Justice. 
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Affidavit of Arthur S. Flemming in Support of Defendants' 
Motion for Summary Judgment 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 | 

Harvey A. Edge, plaintiff 

v. | 

Civilian Production Administration et al., defendants 

Filed Oct. 16, 1946. Charles E. Stewart, clerk. 

'AFFIDAVIT 

Arthur S. Flemming, being duly sworn, deposes and say^: 

At all times mentioned in the complaint I have been, j and 
am now, one of the Commissioners of the United States Civil 
Service Commission and do hereby make this affidavit in; my 
official capacity as a member of the United States Civil Service 
Commission and on behalf of the other members of the United 
States Civil Service Commission in their official capacity as 
such. 

The official records of the United States Civil Service Com¬ 
mission, hereinafter referred to as the Commission, disclose that 
the plaintiff, Harvey A. Edge, as of August 30, 1945, wa^ an 
employee of the Civilian Production Administration without 
classified status; however, he is a veteran with more than five 
years’ continuous employment with the Federal Government 
without break in service prior to August 30, 1945. 

That on or about September 4, 1945, the United States Civil 
Service Commission received from the plaintiff, Harvey A. 
Edge, an appeal from an impending separation due to a reduc¬ 
tion in force. A copy of the appeal is attached hereto marked 
Exhibit I and made a part hereof. 

Pursuant to said appeal, the Commission conducted an in¬ 
vestigation of the impending separation, which resulted in the 
Commission disapproving the separation of the plaintiff, ij’he 
Civilian Production Administration was notified to restore the 
plaintiff to duty. The plaintiff was also notified by letter dated 
October 24, 1945, a copy of which is attached hereto marked 
Exhibit II and made a part hereof. 

764861—47-6 
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Motion 

Thereafter, the agency, the Civilian Production Administra¬ 
tion, appealed from the determination of the Commission and 
the matter was reinvestigated and reexamined by the Com¬ 
mission and the original determination of the Commission was 
affirmed. The Commission so notified the agency, the Civilian 
Production Administration, by letter dated November 28,1945, 
wffiich letter is set forth in plaintiff’s complaint on pages 9 
and 10. 

With reference to the allegations contained in paragraph 2 
on page 8, your affiant states that, as a member of the United 
States Civil Service Commission, he advised the plaintiff, Har¬ 
vey A. Edge, to report for duty in conformance with the Com¬ 
mission’s determination as set forth in its letter of October 24, 
1945 (Exhibit II). 

The Civil Service Commission and the Civilian Production 
Administration are bound by the rulings of the Comptroller' 
General as to the necessity of Mr. Edge’s taking an oath as a 
prerequisite to resumption of his duties at Civilian Production 
Administration. The Commission so informed all interested 
parties. See Exhibit III. 

Arthur S. Flemming. 

Arthur S. Flemming, 

Sworn to and subscribed in my presence this 14th day of 
Oct. 1946. 

[seal] S. C. Shelton, 

Notary Public for the District of Columbia. 

My commission expires 3/31/49. 

Exhibit I 
MEMORANDUM 

September 4, 1945. 

To: Civil Service Commission. 

From: Harvey A. Edge. 

Subject: Appeal of impending Separation, in reduction in force 

of Harvey A. Edge—Industrial Specialist—CAF-13 (Dep- 
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' uty Chief of Special Equipment Branch) of General Indus¬ 
trial Equipment, of Equipment Bureau of Operation, [Vice 
Chairman Office in WPB. 

“GA-436 

8-18-45 

R 

WAR PRODUCTION BOARD 

Notice of reduction in force 

Date of Notice: August 30, |1945 
Last day of Active Duty: September 28,1945 

To: Harvey Edge CAF-13 Industrial Specialist 

(Name) (Service-Grade) (Title) 

I 

War Production Board—General Industrial Equipment 

Division 

(Organization in which the reduction in force is made) 

(Signed) F. B. Millham)” 

This appeal of the proposed action of separation is made to 
ask the Civil Service Commission to disapprove such action 
because my rights under military preference laws have fcjeen 
violated and the established reduction-in-force procedure of 
the Civil Service Commission have been violated and my se¬ 
lection for separation on September 28, 1945, even though I 
have veterans’ preference, efficiency rating of excellent, ^,nd 
comparative long experience in Federal Service, has been mgde 
because of personal discrimination against me and favoritism 
to his personal friends by Frank B. Millham, Acting Director 
of General Industrial Equipment Division since August 15, 
1945. 

1. Violation of Public law 359—7Sth Congress (Chapter 287, 
2nd Session) (H. R. 4115) an act which may be cited as vtet- 
erans’ preference act of 1944, especially Sec. 12. 

2. Violation of Departmental Circular No. 510, issued by 
Civil Service Commission, Washington, D. C., dated Novem¬ 
ber 15, 1944, Subject: Retention Preference Regulations for 
Use in Reductions in Force, Effective December 1,1944. Espe¬ 
cially with: 
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a. Violation of the rules of selection: Veterans’ Preference, 
Efficiency Rating, Length of Service. 

b. Error in records. 

c. Denial of the right to examine regulations, retention reg¬ 
ister, and records. 

d. Restriction of competitive area and competitive level. 

I shall be glad to furnish additional information supporting 
the fact that the veterans’ preference law and the Civil Service 
Commission regulations have been violated in my case and that 
I was discriminated against in being selected by Mr. Millham 
for separation on September 28th in the reduction in force. 

1. Violation of Public Law 359, known as “Veterans Act of 
1944” Especially Section 12. 

More Specifically: Even though I have veterans’ preference 
which has been previously established with the Civil Service 
Commission and a current efficiency rating of excellent, the 
effective date of my impending separation is September 28, 
1945, that of the first group to be discharged under the present 
reduction in force of WPB. While many without veterans’ pref¬ 
erence in the same competitive level and the same competitive 
area are being retained beyond the effective date of my im¬ 
pending separation (Sept. 28,1945) a goodly number until the 
last of December, and I am informed that a considerable num¬ 
ber will be retained after that date in WPB or with its function 
transferred to other agencies. 

2. Violation of Civil Service Departmental Circular 510, 
especially: 

a. Retention preference classification. If I was properly 
classified according to the competitive retention groups and 
subgroups I would not be included in the first group of im¬ 
pending separation on September 28, 1945, for I am not in 
Group “C” I have veterans’ preference and an efficiency rating 
of excellent. 

b. Retention Register—I have been denied the right to ex¬ 
amine the retention register. If I was properly placed on this 
register I would not be included in the first group to be sepa¬ 
rated. 
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I made an intensive effort to see the register by going to Cen¬ 
tral Personnel Office as well as the Administrative Officer of 
my division; I then went to the Civil Service Commission to 
obtain information on appeal proceedings—I talked with Mr. 
Bush and was asked by him where I was placed on the register. 
I explained my efforts to see it and was not permitted to do so. 
He called Miss Matteo of Central Personnel in WPB anji then 
he, Mr. Bush, told me that Miss Matteo told him that I was 
placed as the only one in my area of competition of myj grade 
(Industrial Specialist—CAF-13). There are many employees 
in my area of competition and grade whose jobs are injmedi- 
ately interchangeable with mine. Therefore there ha^ been 
personnel discrimination in placing me on the register and in 
method of selection. 

c. Violation of the rules of selection. 

d. Notice to employees—The notice did not comply with 
Section 10 of Departmental Circular 510 for instance; it did 
not contain a statement of the right to be continued in a pay 
status until accrued leave is exhausted. The proper ofjace of 
the organization where one may examine a copy of the regula¬ 
tion, and inspect the retention register and records. Dc^es not 
comply with competitive area. Does not give authority for re¬ 
duction in force. Notice was not signed by any one wljio has 
jurisdiction over the competitive area. 

e. I was informed that the agency was being liquidated, but 
was later informed that it was not being liquidated but had 
received permission from the Civil Service Commission (to fol¬ 
low liquidation proceedings of Section 12 of Departmental Cir¬ 
cular 510. These proceedings have not been followed in my 
case, because I have been given notice of separation effective 
September 28, 1945, and other employees whose positions are 
immediately interchangeable with mine are being kepft and 
they do not have veterans’ preference. I was not given a notice 
containing a statement of the law, Executive Order or authority 
which requires the liquidation of the department, governmental 
entity, or competitive area, and the time period in whiiih the 


34 


Exhibit / to Affidavit of Arthur S. Flemming 

liquidation is to be accomplished. I was not informed of my 
right to retention on the rolls for at least 30 days. 

I shall be glad to supply additional information supporting 
the fact that the veterans’ preference law has been violated 
in my case and that I was discriminated against in being se¬ 
lected by Mr. Millham for separation in reduction in force on 
September 28,1945. 

One example may be noted at this time on the point of im¬ 
mediate interchangeability of jobs, that of my experience in 
WPB and that of Mr. Millham in WPB. 


Exhibit II 


October 24, 1945. 

Mr. Harvey A. Edge, 

4506 Amherst Road, College Park, Maryland . 

Dear Mr. Edge: Reference is made to your letter of Septem¬ 
ber 4, 1945, appealing your separation from the position of 
Industrial Specialist grade CAF-13 in General Industrial 
Equipment Division, War Production Board, effective Sep¬ 
tember 28, 1945. 

The investigation in your case has disclosed that in the cir¬ 
cumstances attending your separation your rights, as a veteran- 
preference employee entitled to group A-l retention preference 
classification, to retention in a civilian position in the War 
Production Board in preference to nonveteran preference em¬ 
ployees as provided in the Veterans’ Preference Act of 1944 
were not given due consideration. We are therefore informing 
the War Production Board today that its action by which you 
were separated from your civilian position on September 28, 
1945 is disapproved by the Civil Service Commission. 

Very truly yours, 


John A. Overholt, 

Chief, Efficiency Ratings, 

Administration Section, 
Personnel Classification Division > 
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Exhibit III 

January 18, 194(6. 

Filed Oct. 16, 1946. Charles E. Stewart, clerk. 

I 

Honorable C. Wayland Brooks, 

United States Senate. 

Dear Senator Brooks: Reference is made to your letter of 
January 15, 1946, in the interest of Mr. Harvey A. Edge, [who 
was employed by the Civilian Production Administration (for¬ 
merly the War Production Board) until September 30, ^945, 
as an industrial specialist. CAF-13. 

On September 4,1945, Mr. Edge appealed to the Commission 
from the proposed action of the War Production Board to sepa¬ 
rate him from his position because of reduction in force, effec¬ 
tive September 30, 1945. Mr. Edge based his appeal ori his 
retention rights under the Veterans’ Preference Act of 1^44. 
Upon investigation the Commission found that Mr. Edge jhad 
been deprived of the right, to which he was entitled under the 
Veterans’ Preference Act of 1944, to preference in retention <j)ver 
at least one nonpreference employee (a Mr. Neal) who |had 
been retained in a grade CAF-13 position which he was quali¬ 
fied to fill. Accordingly, on October 24, 1945, the Commission 
advised the War Production Board that Mr. Edge’s separation 
had been disapproved and that he should be restored to duty. 
Upon being advised by Mr. Edge on October 30 that he had 
not been restored to duty the Commission addressed a letter 
to the Chairman of the Board, dated November 1, 1945, calling 
attention to its letter of October 24 and stating that upon re¬ 
ceipt of the Commission’s decision the War Production Bcjard 
was obligated to restore Mr. Edge to duty. The Commission 
requested advice as to the intentions of the Board in the matter. 

On November 2,1945, the War Production Board took excep¬ 
tion to the decision of the Commission and requested an op¬ 
portunity to present its side of the case. The Commission 
granted a hearing to representatives of the Board. At the hear¬ 
ing representations were made that in connection with organi¬ 
zational changes brought about by cessation of hostilities, re- 
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conversions, and reductions in force, consolidation of some 
positions had taken place, including the position formerly held 
by Mr. Edge, and that by reason of consolidation of duties of 
two positions, Mr. Edge was not qualified for the consolidated 
position. 

As a result of the hearing it was agreed that the Commission 
would make a further study of the position occupied by Mr. 
Neal, the nonveteran retained in the position in which Mr. 
Edge claimed retention rights. The purpose of this study was 
to determine whether or not the Board's contention that Mr. 
Edge w*as not qualified to perform the duties of this position 
was correct. The Board agreed to abide by the Commission’s 
decision in the matter, i. e., that if the Commission found that 
Mr. Edge w r as qualified to perform the duties assigned to Mr. 
Neal, Mr. Edge would be restored to this position. 

The Commission conducted a searching investigation into 
the qualifications of Mr. Edge and the nature of the work 
performed in the position in question. As a result of this in¬ 
vestigation, the Commission determined that for the perform¬ 
ance of the duties of the consolidated position no technical 
qualifications in specialized fields are required beyond those 
possessed by Mr. Edge and that he was amply qualified to per¬ 
form the duties of the consolidated position. Accordingly, on 
November 28,1945, it advised the Administrator, Civilian Pro¬ 
duction Administration, the successor agency to the particular 
function of the War Production Board in which the position 
in question existed, that the Commission had determined that 
Mr. Edge was qualified to perform the duties of the position 
occupied by Mr. Neal, and that as a veteran he was entitled to 
restoration to duty under the regulations issued by the Com¬ 
mission pursuant to Section 12 of the Veterans’ Preference Act 
of 1944. 

Under date of January 14, 1946, the Civilian Production 
Administration advised the Commission that: 

Immediately upon receiving your advise on Novem¬ 
ber 28, we advised Mr. Edge of your decision and he 
appeared on November 30, 1945. He was advised that 
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it would be necessary to take a new oath of ofjice in 
order to restore him to duty as he was separated from 
the War Production Board effective September 30^ 1945. 
Mr. Edge refused to take his oath of office, claiming that 
such was unnecessary, and although we have contacted 
him since, he has continued in his refusal. 

It is our understanding that under civil-service regu¬ 
lations Mr. Edge’s accumulated sick leave has japsed 
and we are unable to restore the same. In accordance 
with the decision of the Comptroller General, we are 
without authority to restore Mr. Edge unless he: takes 
an oath of office. We are ready at any time to admin¬ 
ister the oath to him. 

It has been well established by a long line of decisions of 
the Comptroller General that “when an authorized separation, 
by resignation or otherwise, becomes an accomplished f|act it 
cannot thereafter be rescinded or set aside by administrative 
action” (22 Comp. Gen. 291, citing 21 Comp. Gen. 403, 406). 
In this decision consideration was being given to separations 
made in error or without full compliance with rules and regu¬ 
lations, as well as to resignations. Where an employed has 
actually been separated from the service he thereafter ceases 
to be an employee of the Government, and the accounting offi¬ 
cers of the Government, as well as the courts, have recognized 
that “nothing short of a new appointment can effect a restora¬ 
tion,” 16 Comp. Gen. 955, April 23, 1937 (citing a number of 
court decisions). 

As Mr. Edge was actually separated from the War Produc¬ 
tion Board effective September 30, 1945, it was necessary for 
the Board to give him a reappointment in order to comply 
with the Commission’s decision that he be restored to duty|. In 
effecting his restoration the Board believed it necessary fo re¬ 
quire him to take the oath of office required by Section 1757 
of the Revised Statutes (5 U. S. C. 16). It is well established 
by the accounting officers of the Government that no sglary 
may be paid to an employee prior to the taking of the oath of 
office required by this law. Inasmuch as Mr. Edge refused 
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to take the oath of office it was necessary for the Board to 
present the question to the Comptroller General for a decision 
in order to determine whether it could legally pay him his sal¬ 
ary under the circumstances. 

In presenting the question to the Comptroller General the 
Board stated that Mr. Edge’s “contention is that the decision 
of the Civil Service Commission caused his separation from 
the War Production Board to be illegal and that he continued 
to be an employee of that agency and of the Civilian Produc¬ 
tion Administration subsequent to September 30, 1945.” On 
the basis of the facts stated, the Comptroller General was re¬ 
quested to determine the following questions: 

1. May the Civilian Production Administration re¬ 
store Mr. Edge to active duty and pay his salary for the 
performance of such duty without requiring that he take 
an Oath of Office? 

2. If your answer to the above question is in the 
affirmative, is Mr. Edge entitled to payment of his sal¬ 
ary, without charge to annual or sick leave credits, for 
any day subsequent to September 30, 1945, and before 
the day on which he actually begins to perform active 
duty for the Civilian Production Administration upon 
his restoration to duty?” 

After quoting Sections 12, 13, 14, and 15 of the Veterans’ 
Preference Act of 1944, 58 Stat. 390, the Comptroller General 
stated that “It will be observed that while the foregoing statute 
defines the preference rights of veterans, it prescribes no reme¬ 
dies where such preference rights are not observed * * 

He then cited certain prior decisions of his office, including 
cases determined by the courts, which led him to hold that: 

As Mr. Edge was separated from the service by a qual¬ 
ified officer of the War Production Board, the fact that 
it was determined subsequently by the United States 
Civil Service Commission that the separation was not 
in accordance with the Veterans’ Preference Right stat¬ 
ute did not void the separation, and the employee could 
be restored to his former position with the Civilian Pro- 
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I 

duction Administration, successor to the War Produc¬ 
tion Board, only by a formal appointment and compli¬ 
ance with all statutory requirements incident to such 
appointment. 

Section 1757, Revised Statutes, requires an oath of 
office to be executed by “any person elected or appointed 
to any office of honor or profit.” 14 Comp. Gen. 279. 1 An 
employee whose services are terminated by a qualified 
official and who refuses to take the oath necessary to 
appointment to another position, or reappointment to 
his former position, is not entitled to compensation for 
any period of time when no services are rendered or 
prior to taking such oath. 14 Comp. Gen. 927. 

Accordingly, both questions presented are answered 
in the negative. 

The two points which you suggest should be disposed of in 
this case are the right of Mr. Edge to veterans’ preference ^nd 
the ruling of the Commission that he was entitled to be retained 
in his position. In making its decision on Mr. Edge’s appeal 
the Commission established Mr. Edge’s right to veterans’ pref¬ 
erence and his right to be restored to his position. It wilf be 
observed from the quotation from the letter of the Civilian 
Production Administration dated January 14,1946, that it also 
recognizes his right to veterans’ preference and the ruling of 
the Commission that he be restored, and that it is “readjF at 
any time to administer the oath to him” in order to comply 
with the Commission’s decision that he should be restored to 
duty. 

In view of the fact that the Comptroller General has specifi¬ 
cally held that Mr. Edge cannot receive salary until he takes 
the oath of office, it is impossible for the Civilian Production 
Administration to place the Commission’s decision into effect 
until Mr. Edge is willing to comply with the requirement that 
he take an oath of office in connection with his reemployment. 
You may be interested to know that this requirement for: an 
oath of office as a condition precedent to the payment of salary 
goes back'to the Act of May 13, 1884. The Comptroller Gen- 
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eral, in passing on the facts in the Edge case, simply applied 
established principles that have controlled the matter for a 
long period of years. I hope that I have been able to show you 
why it was necessary for the War Production Board to present 
the questions it did to the Comptroller General for decision. 

Under the present language of the Veterans’ Preference Act 
of 1944 neither the Commission nor the agency concerned has 
authority to restore a veteran who has been improperly sep¬ 
arated without compliance with other laws affecting the em¬ 
ployment of persons in the Federal service, such as the require¬ 
ment of an oath of office, etc., particularly where the use of 
appropriated funds is concerned. Where the use of appro¬ 
priated funds is concerned in connection with any personnel 
action the Comptroller General has sole jurisdiction to deter¬ 
mine the question. As indicated by the Comptroller General 
in his decision, the Veterans’ Preference Act defines the prefer¬ 
ence rights of veterans but it prescribes no remedies where such 
preference rights are not observed. 

A bill is now pending in Congress (S. 1330) which is designed 
to give a remedy to veterans whose preference rights have not 
been observed. This bill would amend Section 14 of the Vet¬ 
erans’ Preference Act to specifically provide that if the Com¬ 
mission finds that the action taken by the appointing officer is 
not justified it shall enter an order reversing the decision of the 
officer so acting, and the veteran shall thereupon be restored to 
the position from which he was discharged, etc., and shall be 
compensated at his regular basic rate of compensation for any 
loss of w’ages resulting from such discharge, etc. Until such 
time as the act is amended there is no legal authority for pay¬ 
ing Mr. Edge’s salary for the period he has been separated from 
the service. Until he is willing to take the oath of office pre¬ 
scribed by law there is no legal method of restoring him to duty 
in the Civilian Production Administration. 

Although Mr. Edge has refused to take the oath of office re¬ 
quired to effect his restoration he apparently has been “report¬ 
ing for duty” at the Administration. He has advised me that 
on November 30, instead of being restored to duty, he was given 
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“a notice of termination in reduction in force effective Decem¬ 
ber 31, 1945.” Although there appears to be some question 
as to whether this notice was actually officially given to Mr. 
Edge, we are of the opinion that such a notice would be invalid 
because he had not been restored to the rolls, i. e., at the time 
he acquired the notice in question he was not an employee of the 
Civilian Production Administration inasmuch as he had hot 
been restored to duty. If and when Mr. Edge takes the oath of 
office any further notice of separation because of reduction in 
force would, of course, be subject to appeal to the Commission. 

Please let me assure you that the Commission is doing all 
that it possibly can to see that veterans' preference is being 
properly observed in connection with any type of separation 
from the service. You will appreciate, however, that in the 
case of Mr. Edge, his own refusal to comply with the usual i|e- 
quirements of law with respect to taking the oath of office pre¬ 
vents his restoration to duty in accordance with the Commis¬ 
sion’s decision as to his rights as a veteran. 

Sincerely yours, 

Arthur S. Flemming, 

Commissioner. 

In the District Court of the United States for the District pf 

Columbia 

Civil No. 36160 

Harvey A. Edge, plaintiff 
v. 

Civilian Production Administration et al., defendant^ 

Filed Oct. 16,1946. Charles E. Stewart, clerk. 

AFFIDAVIT OF LEON L. WHEELESS IN SUPPORT OF 
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 

Leon L. Wheeless, being duly sworn, deposes as follows: 

1. That from November 18,1943, to January 27,1946, affiant 
occupied the position of Deputy Director of Personnel in the 
War Production Board and its successor agency, the Civilian 
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Production Administration; and that since January 27, 1946 
he has occupied the position of Director of Personnel in the 
Civilian Production Administration, having in his official cus¬ 
tody all the personnel records of the Civilian Production Ad¬ 
ministration and its predecessor agency, the War Production 
Board. 

2. That from March 2, 1942, to January 25, 1946, Carlton 
Hayward occupied the position of Director of Personnel in the 
War Production Board and its successor agency, the Civilian 
Production Administration. That the authority of the War 
Production Board over the appointment and separation of per¬ 
sonnel had been duly delegated to the said Carlton Hayward, 
as such Director of Personnel, by the head of said agency. 

3. That, as the result of the end of the Japanese War and 
expected rapid reconversion from a wartime to a peacetime 
economy, the War Production Board was required to separate a 
large number of employees during the latter part of the calen¬ 
dar year 1945. As of August 18, 1945, there were 6,234 em¬ 
ployees on the departmental rolls of the Board. Personnel 
ceilings were proposed which would reduce this total to 4,056 
as of September 30, 1945, to 3,029 as of October 31, 1945, to 
2,418 as of November 30, 1945, and to 1,542 as of December 
31, 1945. 

4. That to accomplish the reductions in personnel required in 
order to meet these proposed ceilings it was necessary for the 
War Production Board to issue formal reduction-in-force no¬ 
tices to more than 3,000 employees. These notices were issued 
in compliance with retention-preference regulations which had 
been prescribed by the Civil Service Commission and which: 
were contained in Departmental Circular No. 510, dated No¬ 
vember 15, 1944. A copy of Departmental Circular No. 510 
is attached hereto and marked “Exhibit #1.” 

5. That competitive areas were established in the War Pro¬ 
duction Board and approved by the Civil Service Commission 
on November 3, 1944. That one of these competitive areas 
(No. 11) was composed of the Equipment Bureau, which in¬ 
cluded the following units of organization: Office of the Direc- 



Affidavit of Leon L. Wheeless in Support of Defendants’ Motion 

- . i 

tor, Automotive Division, Farm Machinery and Equipment re¬ 
vision, General Industrial Equipment Division, and Tools 
Division. That to this competitive area the following units or 
organization were added in July 1945, and approved by tljie 
Civil Service Commission on July 31,1945: Service Equipment 
Division, Aircraft Division, Shipbuilding Division, Transposi¬ 
tion Equipment Division, and Radio and Radar Division. Th^t 
competitive Area No. 11 was composed of the organization uni^s 
herein listed throughout the remainder of the life of the W^r 
Production Board, which expired on November 3, 1945. 

6. That competitive levels within the various competitiye 
areas were determined by the Division of Personnel Manage¬ 
ment of the War Production Board on the basis of the indi¬ 
vidual descriptions of duties and responsibilities as stated iti 
writing and which formed the basis for the allocation of each 
position to its proper service, series and grade. 

7. That within each competitive level, employees were as¬ 
signed to the appropriate group and subgroup, on the basik 
of nature of appointments, veteran preference, and efficiency 
ratings, as provided in Departmental Circular No. 510. Thaji 
within each subgroup the rank of the employees was deterj- 
mined on the basis of retention credits, as provided in said Cir r 
cular. That all these determinations were made by the Divi^ 
sion of Personnel Management, on the basis of information 
contained in the personnel records maintained in that division^ 

8. That the determination as to the positions which woulcj. 
be abolished through reduction in force was the responsibility 
of the organization unit or units in which the reduction was to 
take place. That, when such determination had been made and 
it had been notified, the appropriate registers were prepared 
in the Division of Personnel Management and, upon approval! 
of that Division, employing officers (generally the heads of o^ 
fices and divisions) were permitted to issue the prescribed forn^ 
notice to individual employees. Copies of all such notices were| 
required to be filed immediately with the Division of Person- 
nel Management, which would disapprove any notice not con-! 
sidered to be in accordance with the provisions of Departmental 
Circular No. 510. 
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9. That, as a result of this procedure, a formal reduction in 
force notce was issued under date of August 30, 1945, to Mr. 
Harvey A. Edge, Industrial Specialist, CAF-13, in the General 
Industrial Equipment Division. Pursuant to this notice, the 
last day of active duty was to be September 28, 1945, and a 
notation on the copy returned to the Division of Personnel 
Management shows that the notice was actually given to Mr. 
Edge on August 29, 1945. 

10. That the determination by the Division of Personnel 
Management of competitive levels for this reduction in force 
placed the position occupied by Mr. Edge in competition with 
that occupied by Edward Thornhill. That Industrial Specialist 
positions, being by their very nature and as indicated by their 
titles, specialized positions, were seldom found to be in compe¬ 
tition with other positions, which accounts for the fact that 
most of the reduction in force registers prepared for such posi¬ 
tions contain only one, and occasionally, two or three, names. 
That both Mr. Edge and Mr. Thornhill were placed in group B, 
as not having a classified civil service status, and in subgroup 
B-l, as having veteran preference and efficiency ratings of 
“Good” or better. That both Mr. Edge and Mr. Thornhill re¬ 
ceived notices dated August 30, 1945, although Mr. Thornhill’s 
last day of active duty was designated as October 31,1945. 

11. That after receipt of his notice of separation by reduction 
in force Mr. Edge discussed his case with the Director of Per¬ 
sonnel, who examined the records and approved the action 
taken, as evidenced by his letter to Mr. Edge, dated Septem¬ 
ber 5,1945, a copy of which is attached hereto and marked Ex¬ 
hibit #2. That the Division of Personnel Management was 
advised, whether by Mr. Edge or by representatives of the Civil 
Service Commission affiant does not recall, that Mr. Edge had 
appealed to the Civil Service Commission from the proposed 
action to separate him by reduction in force. 

12. That, although procedures in effect at that time would 
have permitted him to do so, Mr. Edge did not request that he 
be carried on a 30-day furlough after his last day of active duty 
as stated in his notice of reduction in force. That, because of 
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the heavy work load in the Division of Personnel Management, 
the advice of personnel action reporting Mr. Edge’s separation 
from the service of the War Production Board was not pre¬ 
pared until October 22, 1945; but that it was prepared on that 
date and a copy was immediately sent to the administrative 
officer of the General Industrial Equipment Division for trans¬ 
mittal to Mr. Edge, in accordance wfith procedures in effect at 
that time. That this advice of personnel action showed Mr. 
Edge’s separation to have been effective September 30, 1945. 
A copy of this advice of personnel action is attached hereto and 
marked Exhibit #3. In accordance with law, Mr. Edge jvas 
paid in a lump sum the amount of his accrued annual leave^ to 
wit, $2,510.95, less withholding tax in the amount of $565.23. 

13. That at 10:16 on the morning of October 29, 1945, tl^ere 
was received in the Division of Personnel Management of (the 
War Production Board a letter from Mr. John A. OverholtJ of 
the Civil Service Commission, which stated, in part, that the 
Commission found Mr. Edge to be qualified to fill another posi¬ 
tion of Industrial Specialist, CAF-13 in the Food Processing 
Equipment Section, that Mr. Edge’s separation was therefore 
disapproved, and that the said letter might be accepted as ihe 
agency’s authority to restore him to duty. (See Exhibit #4.) 

14. That, upon examination of the letter from Mr. Overholt, 
it was the opinion of the Director of Personnel and of affiint 
that the conclusions reached by the Civil Service Commission 
were inconsistent with the provisions of section 9 (c) of De¬ 
partmental Circular No. 510, for the following reasons: (a) 
Mr. Overholt’s letter based Mr. Edge’s right to restoration up'on 
the fact that there was another position at Grade CAF-13, rfot 
in the same competitive level as the position which Mr. Ecige 
had formerly occupied (and which was abolished), which the 
Commission found Mr. Edge qualified to fill; (b) section 9 (c) 
of Departmental Circular No. 510 states the rule as prescribed 
by the Civil Service Commission for the transfer of a Group'A 
employee to another position within the agency when he can¬ 
not be retained on his present position, and this rule only re¬ 
quires such a transfer when the group A employee has a clas$i- 
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fied (competitive) civil service status and when the other po¬ 
sition for which such employee is found to be qualified “may 
reasonably be expected to continue for one year or more”; (c) 
Mr. Edge did not possess a classified (competitive) civil service 
status; and (d) the Civil Service Commission, in a letter from 
Commissioner Arthur S. Flemming dated August 17, 1945, had 
agreed that it would accept the statement of the War Produc¬ 
tion Board in any such case that there was no reasonable ex¬ 
pectancy that any position in the War Production Board would 
continue for one year or more (see Exhibit #5). That, because 
of these apparent inconsistencies and to clarify the application 
of this policy for future cases, it was determined by the Director 
of Personnel that the Civil Service Commission should be re¬ 
quested to review its decision with respect to Mr. Edge. 

15. That the Director of Personnel talked with Mr. Edge on 
the afternoon of October 30, 1945. That affiant has been ad¬ 
vised that Mr. Edge was told that the agency intended to ap¬ 
peal to the Civil Service Commission for a review of the case 
and that Mr. Edge w^ould not be restored to duty pending this 
appeal. That on November 2, 1945, the Chairman of the War 
Production Board did address a letter to the President of the 
Civil Service Commission, asking for a review of the case. (See 
Exhibit #6.) That, on November 22,1945, a hearing was had 
before the Commission on the case. 

16. That, at 1: 40 p. m. on November 29, 1945, there was re¬ 
ceived in the office of the Administrator of the Civilian Produc¬ 
tion Administration a letter from the President of the Civil 
Service Commission, wffiich letter reaffirmed the decision pre¬ 
viously stated in the letter from Mr. John A. Overholt and di¬ 
rected the restoration of Mr. Edge to duty with the Civilian 
Production Administration, successor to the War Production 
Board. (See Exhibit #7.) That this letter was referred to 
the Office of the Director of Personnel in order that the proper 
action might be taken to restore Mr. Edge to duty. 

17. That on the morning of November 30, 1945, Mr. Edge 
came to affiant’s office in connection with his restoration to 
duty. That affiant told Mr. Edge that the Civilian Production 
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Administration was ready to comply with the direction of the 
Civil Service Commission and restore him to duty but that, in 
fairness to Mr. Edge, affiant thought that he should be advised 
that the plans of the Civilian Production Administration at 
that time were to abolish completely the function to which jthe 
Commission considered that Mr. Edge should be restored. 
That such decision had been reached before any advice had b<^en 
received from the Commission regarding Mr. Edge’s restoration 
and that the function was scheduled for elimination as of De¬ 
cember 31, 1945, and the employee then working on the func¬ 
tion had a reduction-in-force notice effective that date. That 
affiant then gave to Mr. Edge a notice of separation by redac¬ 
tion in force effective December 31, 1945, on the assumption 
that he was whiling to take the oath of office and return to duty 
as of November 30, 1945, further explaining to Mr. Edge that 
any change in plans which caused the continuation of the func¬ 
tion would result in the cancellation of the said notice. Th^t 
affiant then stated to Mr. Edge that his restoration to dufy 
would require that he take a new oath of office, under the de¬ 
cisions of the Comptroller General of the United States, inas¬ 
much as action had already been taken which separated hitn 
from the service of the War Production Board as of September 
30, 1945. That Mr. Edge then refused to take a new oath qf 
office, contending that his separation had been illegal and there¬ 
fore never effective. That affiant then stated to Mr. Edge that 
he knew of no w’av in which he could be restored to duty and tp 
pay status without taking a new oath of office, but that Mif. 
Edge still failed and refused to take the oath. That affiant 
then asked Mr. Edge to return to him the copy of the reductionj- 
in-force notice wffiich he (Edge) had just received, stating that 
the notice was, of course, of no effect if he was not returning 
to duty. That Mr. Edge refused to return the said notice, and 
asked that affiant give him, in writing, a statement as to the)- 
requirement that he take a new’ oath of office. That affiantl 
gave Mr. Edge the requested statement, a copy of which isj 
hereto attached and marked Exhibit #8. That Mr. Edge then] 
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left affiant’s office and did not at that time nor at any time since 
then take the required oath of office. 

18. That the Civilian Production Administration ( was, on 
November 30, 1945, ready and willing to restore Mr. Edge to 
duty, provided he had taken the oath of office which decisions 
of the Comptroller General made necessary in such cases; but 
that the refusal of Mr. Edge to take such oath of office would 
have precluded the payment to him of any salary for any serv¬ 
ices which he might have performed, even though the Director 
of Personnel had authorized him to return to duty without tak¬ 
ing such oath. That Mr. Edge was again advised of the willing¬ 
ness of the agency to restore him to duty on December 11,1945, 
by letter from the Director of Personnel. (See Exhibit #9.) 

19. That, when Mr. Edge questioned the application of pre¬ 
vious decisions of the Comptroller General to his case, the Ci¬ 
vilian Production Administration, over the signature of its Dep¬ 
uty Administrator, transmitted to the Comptroller General on 
December 21, 1945, a statement of the facts in the case and 
asked for a ruling on the necessity for a new oath of office. (A 
copy of the letter to the Comptroller General is attached hereto 
and marked Exhibit #10.) That on January 7, 1946, the 
Comptroller General rendered a written decision on the basis 
of the facts so submitted to him, in which he held that an oath 
of office must be taken by Mr. Edge in connection with 
his restoration to duty. (A copy of the Comptroller General’s 
decision is attached hereto and marked Exhibit #11.) 

20. That, upon receipt of the decision of the Comptroller 
General above referred to, a letter was sent immediately to 
Mr. Edge, together with a copy of the decision, requesting from 
him a statement as to his intentions of returning to duty with 
the Civilian Production Administration. (A copy of the letter 
to Mr. Edge is attached hereto and marked Exhibit #12.) That 
no reply was received from Mr. Edge to this communication, 
but that affiant is advised that, at some later date. Mr. Edge 
contacted Mr. Marvin Braverman, a special assistant to the 
Administrator of the Civilian Production Administration. 
That, as a result of this contact and other conversations with 
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Mr. Edge by Mr. Braverman, another letter was sent by the 
Deputy Administrator of the Civilian Production Administra¬ 
tion to the Comptroller General, asking him to review his 
previous decision in the light of certain information believed 
by Mr. Edge to be pertinent and which he felt that the Conip- 
troller General might have overlooked in rendering his pre¬ 
vious decision. (A copy of this letter to the Comptroller 
General is attached hereto and marked Exhibit #13.) 

21. That on January 24, 1946, the Comptroller General Re¬ 
quested certain additional information (see Exhibit #lf). 
which was transmitted to him on February 1, 1946. (See Ex¬ 
hibit #15.) That on February 26,1946, the Comptroller Gen¬ 
eral rendered a supplemental decision on Mr. Edge’s case, in 
which he reaffirmed his previous decision to the effect that Mr. 
Edge would be required to take a new oath of office in beihg 
restored to duty. (A copy of this decision is attached herito 
and marked Exhibit #16.) That a copy of this decision vRas 
immediately transmitted to Mr. Edge, and he was again re¬ 
quested to advise the Director of Personnel as to his intentions 
of returning to duty. (See Exhibit #17.) That no reply wps 
received from Mr. Edge to this communication. 

22. That on the morning of April 8, 1946, a meeting \^as 
held in the office of Marvin Braverman, Special Assistant [to 
the Administrator of the Civilian Production Administration, 
which meeting was attended by Mr. Braverman, Congressman 
Hobbs of Alabama, Mr. Edge, and affiant. That at said meet¬ 
ing all facts surrounding Mr. Edge’s separation from the War 
Production Board and the legal requirements for his restoration 
to duty were again discussed in detail. That Mr. Edge agajn 
expressed the opinion that the Comptroller General had nqt 
been in possession of all the facts in the case, and asked th^t 
a new submission to the Comptroller General be made. That 
Mr. Edge was advised by Mr. Braverman and affiant that they 
knew of no facts in connection with the case which had n<j>t 
been called to the attention of the Comptroller General, bijt 
that if he would outline, in writing, the facts which he had iRi 
mind serious consideration would be given to them and th^t 
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if Mr. Braverman, acting for the Administrator, decided that 
they justified a further submission of the question to the Comp¬ 
troller General such a submission would be made. That on 
the afternoon of the same day Mr. Edge left with Mr. Braver¬ 
man an alleged statement of facts in connection with his case, 
a copy of which is attached hereto and marked Exhibit #18. 
That this statement was reviewed by Mr. Braverman and by 
affiant, and that it was decided that no new facts were brought 
out which justified a further submission of the case to the 
Comptroller General. That Mr. Edge was advised to this ef¬ 
fect by letter from affiant on April 16, 1946, in which letter 
he was again advised that the Civilian Production Administra¬ 
tion was ready to restore him to duty at any time he took the 
required oath of office. (A copy of this letter is attached hereto 
and marked Exhibit #19.) That no reply to this letter has 
been received from Mr. Edge, nor has he appeared to take his 
oath of office and be restored to duty. 

23. That the separation of Mr. Edge from the service of the 
War Production Board was made under the authority given 
to the War Production Board by Departmental Circular No. 
510 of the Civil Service Commission; and that all determina¬ 
tions made thereunder which resulted in his separation were 
made in good faith and in the exercise of discretionary powers 
granted to the agency under that authority. That affiant 
knows of no legal manner in which Mr. Edge can be restored 
to duty and pay status except upon taking the required oath of 
office. That Mr. Edge has been advised by affiant and others 
in the Civilian Production Administration of this fact, both 
orally and in writing, and has further been told, both orally 
and in writing, that he would be restored to duty upon com¬ 
pliance with the legal requirement that he take such an oath. 
That the continued failure and refusal of Mr. Edge to take 
such oath of office has precluded his restoration to duty, without 
fault on the part of the Civilian Production Administration. 
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24. That all of the exhibits attached to this affidavit are true 
copies of documents in the official files of the Civilian Produc¬ 
tion Administration. 

Leon L. Wheeless. 

I 

Sworn to before me this 3d day of Oct. 1946. 

[seal] ' Marie L. Siebold, 

Notary Public, D. 

My Commission expires Jan. 10,1947. 

Exhibit 1 

United States Civil Service Commission, 

Washington, D. C., November 15, 191^. 
Filed Oct. 16, 1946. Charles E. Stewart, clerk. 
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! 

Departmental Circular No. 510 



(Superseding Departmental Circular No. 500, dated August 5, 
1944, and all prior regulations and procedures governing re¬ 
ductions in force) 

Subject: Retention Preference Regulations for Use in Redac¬ 
tions in Force, Effective December 1, 1944. 

To heads of departments and independent establishments: 

Section 1. Authority. Under the provisions of the Veterans’ 
Preference Act of 1944 (Public Law 359, 78th Congress, Sjnd 


Session), these regulations establish degrees of retention pref¬ 
erence and uniform rules for reductions in force. They apply 
to all civilian employees in the executive branch of the Fedejral 


Government, and in the municipal government of the District 
of Columbia, except those whose appointments are require^ to 


be approved by the Senate, and those who are appointed by fhe 


President of the United States. 


Section 2. Definitions. For the purpose of these regulations, 
definitions are given for words, terms, and phrases as follows: 

(a) Reduction in force means the involuntary separation 
from the rolls of a department, or furlough in excess of 90 dajys, 
of one or more employees in order to reduce personnel. Reduc¬ 
tion of personnel may have to be made because of lack of funds, 
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personnel ceilings, reorganization, decrease of work, to make a 
position available for a former employee with established re¬ 
employment or restoration rights, or for other reasons. How¬ 
ever, the term does not apply to (1) termination of temporary 
appointments limited to one year or less, (2) termination of 
appointments on a when-actually-employed (WAE) basis, (3) 
retirement of employees, or (4) separations for unsatisfactory 
service. 

(b) Retention groups and subgroups mean classes of employ¬ 
ees entitled to the same degree of retention preference on the 
basis of tenure of employment and veteran preference. 

(c) Retention credits are credits for length of service and 
efficiency ratings in determining retention order in each reten¬ 
tion subgroup. They are computed by allowing one point for 
each full year of Federal government service and 80 points for 
a “Good,” 88 points for a “Very Good,” and 96 points for an 
“Excellent” efficiency rating. 

(d) Federal government service means the total of all periods 
of service eligible for consideration for civil-service retirement 
purposes, without regard to whether the employee is eligible or 
will be eligible actually to receive retirement benefits. All ac¬ 
tive military service is counted whether or not veteran pref¬ 
erence is given therefor or whether it is eligible to be considered 
for civil-service retirement purposes. Total service shall con¬ 
sist only of full years of creditable service, but fractions of a 
year shall be considered in arriving at the total. 

(e) Efficiency rating means (1) for employees paid under the 
compensation schedules of the Classification Act or of Executive 
Order 6746, the current official efficiency rating under the Uni¬ 
form Efficiency Rating System; and (2) for other employees 
the current efficiency rating under an efficiency rating system 
which is in general compliance with the uniform system. 

Administratively adopted efficiency rating systems not in 
general compliance with the uniform system may be used for 
determining retention credits with the prior approval of the 
Civil Service Commission. 
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(f) Veteran preference employee means an employee entitled 
to veteran preference under the Veterans’ Preference Act of 
1944. 

(g) Department means an entire executive department, par¬ 
ent organization with constituent, agencies, independent estab¬ 
lishment, government-owned or government-controlled corpo¬ 
ration of the Federal Government, the municipal government 
of the District of Columbia, or any other such organization or 
separate governmental agency of the executive branch of t}he 
Federal Government created by act of Congress or Executive 
order. 

(h) Government entity means a department, bureau of! a 
department, parent organization, constituent agency, independ¬ 
ent establishment, entire field installation, regional office, or 
field station, an operating department of the municipal govern¬ 
ment of the District of Columbia, or any other such organisa¬ 
tion or separate governmental agency of the Federal Govern¬ 
ment created by Act of Congress or Executive order. 

(i) Competitive area means a governmental entity, a corfi- 
bination of governmental entities, or that part of a govern¬ 
mental entity for which approval has been secured from the 
Civil Service Commission, within which employees of a com¬ 
petitive level are considered to be in competition. 

(j) Competitive level means all positions in the same grade 
of the same service, trade, or profession (although they may 
have different titles or different pay rates), in which inter¬ 
change of personnel is feasible. 

Section 3. Retention Preference — Classification. For the 
purpose of determining relative retention preference in reduc¬ 
tions in force, employees shall be classified according to tij.e 
following competitive retention groups and subgroups: 

Group A: All employees serving under appointments with¬ 
out time limitation or who were transferred or promoted with¬ 
out break in service from appointments without time limitation 
to appointments with time limitation, except those in retention 
group C. (Note: A period of separation from the Federal serv¬ 
ice for less than 30 calendar days is not considered as a “break 
in service.”) 
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A-l plus (During one-year period after return to duty, as re¬ 
quired by law). 

A-l With veteran preference unless efficiency rating is less 
than “Good.” 

A-2 Without veteran preference unless efficiency rating is 
less than “Good.” 

A-3 With veteran preference where efficiency rating is less 
than “Good.” 

A-4 Without veteran preference where efficiency rating is 
less than “Good.” 

Group B: All other employees serving under appointments 
with time limitations, such as war-service appointments, ex¬ 
cept those in retention group C. 

B-l With veteran preference unless efficiency rating is less 
than “Good.” 

B-2 Without veteran preference unless efficiency rating is 
less than “Good.” 

B-o With veteran preference where efficiency rating is less 
than “Good.” 

B-4 Without veteran preference where efficiency rating is 
less than “Good.” 

Group C : All employees serving under appointments specif¬ 
ically limited to one year or less, all employees serving on a 
when-actually-employed (WAE) basis, all employees retained 
beyond the automatic retirement age, and all annuitants ap¬ 
pointed under Section 2 (b) of the Civil Service Retirement 
Act, as amended. 

C-l With veteran preference unless efficiency rating is less 
than “Good.” 

C-2 Without veteran preference unless efficiency rating is 
less than “Good.” 

C-3 With veteran preference where efficiency rating is less 
than “Good.” 

C-4 Without veteran preference where efficiency rating is 
less than “Good.” 

Section 4. Completion of Employee Records. Departments 
and governmental entities are responsible for maintaining cur- 
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rent records of information necessary for determining retention 
preference of employees. This includes, for each employee in 
retention group A, information as to whether he has a classified 
(competitive) civil-service status in his present position, <j)r in 
any previous position. 

If these records are incomplete, they shall be supplemented 
by written statements from employees, supported by a signed 
certificate substantially as follows: 

“I certify that the information submitted herewith is tjrue, 
correct, and complete to the best of my knowledge and belief.” 

Section 5. Determination of Competitive Area. The iirea 
in which a reduction in force is made should be a governmental 
entity as defined in section 2 (h) of these regulations. 

No reduction in force affecting employees in retention grt>up 
A or B shall be made in any smaller competitive area in Wash¬ 
ington, D. C., or vicinity, without obtaining prior approval 
from the Central Office of the Civil Service Commission, or else¬ 
where without securing prior approval from the appropriate 
regional or branch office of the Commission. Approval will be 
given if the proposed competitive area is large enough to Pre¬ 
vent the loss of highly efficient employees, to allow true com¬ 
petition to exist, and to protect the high-retention preference 
of group A employees. Consideration will be given to the ex¬ 
tent of the competitive level or levels to be affected, whether 
the proposed competitive area has independence of operation, 
work functions, and personnel administration (although poli¬ 
cies may be established in higher department levels), whether 
the staff of the proposed competitive area is separately organ¬ 
ized and clearly distinguishable from other units of the gov¬ 
ernmental entity, and whether it is within local commuting 
distance of other units of the governmental entity. 

If there is doubt as to the size and scope of competitive arejas, 
or if it is desired to establish competitive areas smaller than 
governmental entities as a standard practice for reductions in 
force, departments shall submit proposed plans of such com¬ 
petitive areas to the Central Office of the Civil Service Com¬ 
mission. When approved, subsequent clearance with the Com** 
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mission will not be necessary unless (1) a proposed competitive 
area does not conform to the plan, (2) reorganization has af¬ 
fected the plan, or (3) there has been a change in the facts upon 
which the plan was originally based. 

Section 6. /Special Rule Relating to Consolidations and Mer¬ 
gers. Before any reduction in force is made as the result of the 
transfer of any or all of the functions of one department to 
another continuing department, all veteran-preference em¬ 
ployees and all retention group A employees assigned to any 
such function shall be transferred to such continuing depart¬ 
ment. 

Section 7. Reduction in Force—Compilation of Retention 
Register. Whenever there is to be a reduction in force there 
shall first be determined the competitive level or levels to be 
affected. Each employee whose official position is in such a 
competitive level shall be considered in competition in his re¬ 
tention group in any reduction in force, whether he is in a duty 
or leave status, pay or nonpay status, or actually engaged on 
work in another department, another competitive area, or in 
another competitive level; except that there shall be excluded 
all persons in the active military service of the United States 
or in the Merchant Marine, all persons on furlough to private 
industry or public enterprise under the provisions of Section 4, 
War Service Regulation IX, and all persons on terminal leave. 

A retention register shall be compiled for each competitive 
level in which a reduction in force is to be made, showing the . 
names of all employees in competition by retention groups and 
subgroups. It shall be arranged in sequence showing subgroup 
A-l plus with highest retention preference, followed in order 
by subgroups A-l, A-2, A-3, A-4, B-l, B-2, B-3, B-4, C-l, 
0-2, C-3, and C-4. Within each subgroup in retention groups 
A and B where some but not all employees may be affected by 
the reduction in force, names shall be arranged in sequence ac¬ 
cording to reduction credits, with higher retention preference 
accorded to those with a greater number of retention credits. 
No computations of retention credits are necessary for em¬ 
ployees in any retention subgroup which will not be affected by 
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the reduction in force, in any subgroup where all of the employ¬ 
ees are to be separated, or in retention group C. For thts pur¬ 
pose, the employee records shall be reviewed and brought up 
to date with respect to length of service, efficiency ratings, and 
other particulars regarding which changes have occurred since 
the records were last made current. 

This register shall be maintained in the order specified for 
inspection by employees, and shall at all times be available for 
inspection by representatives of the Civil Service Commission. 

Section 8. Reduction in Force—Sequence of Selection. 
Within each competitive level, action must be taken to elimi¬ 
nate all employees in lower subgroups before a higher subgroup 
is reached, and within each subgroup of retention groups A and 
B, action must be taken concerning all employees with a* lower 
number of retention credits before an employee with a jiigher 
number of retention credits is reached, except as provided 
below. Action may be taken at administrative discretion} with¬ 
in any subgroup of retention group C. Whenever two orj more 
employees are tied for position in retention group A or B, the 
ties shall be broken by giving consideration to such matters as 
official conduct, or established administrative policy. 

In unusual situations, an employee performing necessary 
duties which cannot be taken over by any other available em¬ 
ployee with higher retention preference without undue inter¬ 
ruption to the activity involved, may be retained, although 
employees with higher retention preference may be affected. 
A written statement of the reasons for such exception shrill be 
made for inspection by employees adversely affected arid for 
review by representatives of the Civil Service Commissidn. 

Within each subgroup in retention group A, employees with 
classified (competitive) civil-service status shall be retained 
in positions under the Civil Service Act and Rules in preference 
to employees without classified (competitive) civil-se)rvice 
status, regardless of retention credits. 

When a reduction in force is necessary only because 'of a 
curtailment in funds from which excepted employees are paid, 
only employees in excepted positions shall be considered in 
competition for the reduction in force. 
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Seasonal employees shall be considered in competition only 
with other seasonal employees in reductions in force. 

No discrimination shall be exercised, threatened, or prom¬ 
ised in any reduction in force against or in favor of any em¬ 
ployee because of race, or his political or religious opinions or 
affiliations. 

Section 9. Reductions in Force — Actions. Employees who 
cannot be retained in their positions because of a reduction in 
force shall be separated, except as provided below. Such ac¬ 
tions may be effective at different times within 90-day periods, 
each 90-day period being considered as a separate reduction- 
in-force program, and may be made effective without the prior 
approval of the Civil Service Commission. 

(a) Exceptions — Furloughs. Where the reduction in force 
is the result of a temporary condition which is not expected 
to continue for more than one year, employees reached for ac¬ 
tion may be furloughed. Furloughs may also be used in lieu 
of separations except that in any reduction in force where any 
employee is furloughed in lieu of separation, all employees with 
higher retention preference who have been reached for action 
shall also be offered furloughs in lieu of separation. The fur¬ 
lough period shall not exceed the unexpired portion of the 
period of appointment and in no case shall it exceed one year. 
In the event that vacancies are to be filled in positions of the 
competitive level and competitive area from which employees 
have been furloughed, the furloughed employees shall be given 
opportunity to return to duty before any original appointments 
are made to such positions. Offers of recall to duty shall be 
made in the order of retention preference of furloughed em¬ 
ployees. 

(b) Exceptions—Statutory Retention. Whenever an em¬ 
ployee in Subgroup A-l plus is reached for action in a reduc¬ 
tion in force, he shall be placed in some other position of like 
seniority, status, and pay elsewhere in the department, and, 
wherever possible, at the same geographical location. 

(c) Exceptions—Status Employees. Whenever a retention 
group A employee with a classified (competitive) civil-service 
status cannot be retained in his present position, he shall be 
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given an opportunity for transfer or reassignment to a| con¬ 
tinuing position at the same geographical location, provided 
that there is available a position under the Civil Service Act 
and Rules, not occupied by a retention group A employed with 
a classified (competitive) civil-service status, which majf rea¬ 
sonably be expected to continue for one year or more, ydiich 
the retention group A employee is qualified to fill withoiit un¬ 
due interruption to the activity involved. Departments are 
authorized to waive this rule in the cases of retention group A 
employees who have restoration or reemployment rights to 
positions in other departments. 

(d) Actions Concerning Displaced Employees. Additional 
actions necessary in connection with employees displaced^ as a 
result of transfers or reassignments under rules (b) an(|l (c) 
above, shall be determined on the basis of their retention jpref- 
erence in their respective competitive areas and competitive 
levels. 

Section 10. Reductions in Force—Notice to Empldyees. 
Each employee affected by a reduction in force shall be ^iven 
an individual notice in writing at least 30 days before the action 
becomes effective. A statement of availability shall al^o be 
given to each employee who is to be separated or furloughed. 
Wherever possible, this notice shall be given 30 days before 
the employee is relieved from active duty, and the employee 
shall be continued in a pay status until his accrued annual 
leave is exhausted. Where there is insufficient work to con¬ 
tinue the employee in an active-duty status for 30 days, he 
shall have the greatest notice possible before he is relieved £rom 
active duty, and shall thereafter be carried in a pay status until 
his accrued leave is exhausted. If the period of active lluty 
after notice is given and the period of accrued leave total less 
than 30 days, the employee shall be carried in a nonpay stjatus 
for the remainder of the 30-day period. Besides specifying the 
nature of the action and the date of termination of active duty, 
the notice shall inform the employee of: 

(a) his right to be continued in a pay status until accrued 
leave is exhausted; 
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(b) the proper office of the organization where he may ex¬ 
amine a copy of these regulations and inspect the retention 
register and records; 

(c) his right to appeal the proposed action to the Civil Serv¬ 
ice Commission (Washington employees to the Central Office 
and others to the appropriate regional or branch office) within 
10 days from the receipt of notice; and 

(d) the procedure for exercising any restoration or reem¬ 
ployment-list rights he may have, and the channels (depart¬ 
mental and field) through which he may apply for other gov¬ 
ernment employment. 

Section 11. Reductions in Force—Reports to the Civil Serv¬ 
ice Commission. As soon as employees are notified of the pro¬ 
posed action, and within the 10-day period allowed for the 
filing of appeals, a notice shall be sent to the appropriate office 
of the Civil Service Commission indicating the retention sub¬ 
group and credit point above which employees will be retained, 
listing the names of any employees below such point who are 
retained, and the reasons for their retention, and certifying to 
compliance with all regulations governing the actions. 

Section 12. Reductions in Force—Special rules on liquida¬ 
tion. Whenever it has been determined that all functions and 
all positions in an entire department, an entire governmental 
entity, or an entire competitive area are to be abolished within 
a specified time period, actions may be taken in regard to in¬ 
dividual employees at different dates at administrative discre¬ 
tion ; except that no employee with veteran preference shall be 
separated before an employee without veteran preference where 
their positions are immediately interchangeable: (Note: A 
mere limitation of authority to a specified date in the law which 
establishes, authorizes, or extends an agency is not a sufficient 
basis for the application of the provisions of this section of 
these regulations.) 

In such cases, the employees of the particular department, 
entity, or competitive area shall be given individual notices 
in writing containing a statement of the law, Executive order, 
or authority which requires the liquidation of the department, 
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governmental entity, or competitive area, and the time period 
in which the liquidation is to be accomplished, and infornjiing 
them of their rights to appeal to the Civil Service Commission 
if they feel that there has not been compliance with the previ¬ 
sions of these regulations. The notices shall also inform em¬ 
ployees of their rights to retention on the rolls for at leas}; 30 
days, of the procedures necessary to exercise any restoration or 
reemployment rights they may have to positions in other de¬ 
partments, governmental entities, or competitive areas, an<ji of 
the procedures necessary to have their names entered on the) re¬ 
employment list. 

A report of all liquidation programs shall be made to the 
Civil Service Commission which shall include (1) a copy of 
the law, Executive order, or other authority for the liquidation 
of the department, governmental entity, or competitive arfea; 
(2) a certificate that no employee with veteran preference is 
being separated in advance of any employee without vetefan 
preference where their positions are immediately interchange¬ 
able; and (3) a list of all retention group .A employees with 
classified (competitive) civil-service status who have not been 
transferred or assigned to other positions. This report shjall 
be submitted within 10 days after the first individual notices 
of separation are given to the employees affected. 

Where it is necessary to liquidate a major activity which is 
not an entire competitive area, or which is a part of two j or 
more competitive areas, the Civil Service Commission will con¬ 
sider a request to establish such activity as a competitive aijea 
for the purpose of such liquidation. j 

Section 13. Reduction-in-Force Appeals. Any employee 
who feels that there has been a violation of his rights under 
these regulations may appeal to the appropriate office of t}ie 
Civil Service Commission within 10 days from the date he re¬ 
ceived his notice of the action to be taken. This time limit miy 
be extended only upon a showing by the employee that cir¬ 
cumstances beyond his control prevented him from filing hiis 
appeal within the prescribed 10 days. In order that employees 
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may be informed of the facts on which action is based they 
shall have the right to examine a copy of these regulations and 
to inspect the retention register and records on which their 
names appear, including statements of reasons for passing over 
employees with lower standing on the retention list. Such ap¬ 
peal should set forth whether the protest against action is 
based on an error in the records, violation of the rules of selec¬ 
tion, restriction of competitive area or competitive level, or 
denial of right to examine regulations, retention register, and 
records. 

Section 14. Actions disapproved by the Civil Service Com¬ 
mission. Whenever the Civil Service Commission, as the re¬ 
sult of a decision on the appeal of an employee, disapproves the 
action taken under these regulations, the head of the depart¬ 
ment or governmental entity shall restore the employee to 
active duty. 

With respect to reductions in force outside the Washington, 
D. C., area, the decision of the Commission’s regional director 
is the decision of the Commission on appeals. 

Section 15. Civil Service Commission Points of Contact. 
Inquiries and correspondence concerning these regulations or 
standard plans of competitive areas, and reports and appeals 
concerning reduction in force and liquidation programs in the 
vicinity of Washington, D. C., shall be addressed to the Civil 
Service Commission, Washington 25, D. C., for the attention 
of the Efficiency Ratings Administration Section, Personnel 
Classification Division, Room SOI, Victor Building, 724 9th 
Street NW. 

Inquiries, correspondence, reports and appeals concerning 
reduction in force and liquidation programs outside the Wash¬ 
ington, D. C., area, except matters involving an established 
plan of competitive areas for the department or governmental 
entity, shall be addressed to the appropriate regional or branch 
office of the Commission. 
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Section 16. Effective Date. This departmental circular 
supersedes Departmental Circular No. 500 of August 5, 1^44, 
and is effective December 1,1944. 

By direction of the Commission: 

Very respectfully, 

L. A. Moyer, 

L. A. Moyer, 

Executive Director and Chief Examiner:. 

Exhibit 2 

September 5, 194^. 

Filed Oct. 16,1946. Charles E. Stewart, clerk. 

Mr. Harvey A. Edge, 

Industrial Specialist, 

General Industrial Equipment Division, 

Room H-275, Temporary “E” Building. 

Dear Mr. Edge: This has reference to our discussion yester¬ 
day concerning your having received notice you will be sepa¬ 
rated due to reduction in force. 


I have personally examined descriptions of each of the posi¬ 
tions which you indicated you felt were in competition with jdie 
one held by you. It is my opinion that the initial determina¬ 
tion made by our classification analysts is correct and that nqne 
of the other positions in the General Industrial Equipment di¬ 
vision are in competition with your present position. 

As I advised you yesterday, if you still feel that our decision 
is incorrect, you may file appeal with the Civil Service Commis¬ 
sion who will then review the facts and render a decision. 

In the meantime, however, we will continue in our efforts to 
assist you in locating a position in some other Agency. 

Very truly yours, | 

Carlton Hayward, 


Director of Personnel .[ 
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UNITED STATES OF AMERICA 
WAR PRODUCTION BOARD 

Advice of Personnel Action 

Date this advice 10/22/45. 

To: Edge, Harvey A. 

This advice notifies you that the War Production Board has 
taken the following action with regard to your employment. 

Nature of action: Reduction in Force. 

Effective Date: September 30, 1945 c. o. b. 

Position: Indus. Specialist (Deputy Chief, of Spec. Equip. 
Br.) 

Grade and salary: CAF-13, $6,440. 

C. S. C. No.: CAF-13-206,10/2/44. 

Division: General Industrial Equipment Division. 

Branch: Special Equipment Branch, Office of Chief. 

Headquarters: Washington, D. C. 

Departmental or field: Departmental. 

Remarks: Unused balance of annual leave 779 hours for pay¬ 
ment thru 3 hours on February 19,1946. 

Under this appointment you are subject to the provisions of 
the Civil Service Retirement Act as amended, and accordingly 
5% will be deducted from your basic salary for deposit to your 
credit in the Retirement Fund. 

This appointment is for such time as your services may be 
required and funds are available therefor. 

The first year of service under this appointment shall be 
a trial period, satisfactory completion of which shall be con¬ 
sidered part of the entrance examination. If conduct or ca¬ 
pacity at any time during this period is not satisfactory, the 
appointment may be terminated. 

This appointment is subject to the condition that a charac¬ 
ter investigation, yet to be made, will be satisfactory. If un¬ 
satisfactory, the appointment will be terminated. 
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I 

By direction of the Chairman. 

Carlton Hayward, 
Director of Personnel. 

Caution: This letter, while evidencing an official action as 
of the effective date shown, is not to be accepted as an official 
credential. 

I 
! 

Exhibit 4 

United States Civil Service Commission, 
Washington 25, D. C., October 2J+, 1 

File: PC-ERA:SCS:jt 



Mr. Carlton Hayward, 

Director of Personnel, War Production Board . 

Dear Mr. Hayward: Reference is made to the appeal of 
Mr. Harvey A. Edge, Industrial Specialist, Grade CAF-ll3, in 
the Special Equipment Branch, General Industrial Equipment 
Division, Equipment Bureau of the War Production Board, 
protesting his separation by reduction-in-force action effec¬ 
tive September 28,1945. 

The Commission’s investigation has disclosed that thq ap¬ 


pellant has established veterans’ preference and has been em¬ 
ployed continuously in the Federal civilian service since Feb¬ 
ruary 3, 1939, under an appointment not expressly limited in 
time. He is, therefore, properly classifiable in group A-l 
rather than group B-l for retention preference purposes. Ex¬ 
cept for the erroneous group classification, no irregularity has 
been found in the War Production Board’s application of the 
retention-preference regulations under Departmental Circular 
No. 510 which give effect to the provisions of Section 12 of the 
Veterans’ Preference Act of 1944. 

Investigation was also made of the aspects of the appeal in 
the light of the provisions of Section 14 of the Veterans’ pref¬ 
erence Act to ascertain whether in effecting the separation! the 
War Production Board gave full consideration to the rights 
which Mr. Edge has under the law to retention in his civilian 
position in preference to nonveteran preference employees. 
The facts developed in the case point strongly to failure oh the 


66 

Exhibit 4 to Affidavit of Leon L. Wheeless 

part of the War Production Board to give due consideration to 
the above stated right. More specifically, the position of In¬ 
dustrial Specialist, Grade CAF-13, in the Food Processing 
Equipment Section, which we are informed will be continued 
in the newly created Civilian Production Agency, is one po¬ 
sition now occupied by a group B nonveteran preference em¬ 
ployee which the Commission is convinced, from the informa¬ 
tion it has concerning the War Production Board’s recognition 
of the appellant’s qualifications, Mr. Edge is, in fact, qualified 
to fill. It is possible also that a Bureau-wide search may re¬ 
veal other positions occupied by war-service employees for 
which the appellant is qualified. 

In the circumstances, Mr. Edge’s separation is necessarily 
disapproved. This letter may be accepted as your Agency’s 
authority to restore the employee to duty. 

Very truly yours, 

(S) John A. Overholt, 

John A. Overholt, 

Chief, Efficiency Ratings, 

Administration Section, 
Personnel Classification Division. 

Exhibit 5 

August 17, 1945. 

Mr. G. Lyle Belsley, 

Executive Secretary, 

War Production Board, Washington, D. C. 

Dear Mr. Belsley : Your letter of June 4,1945, has been care¬ 
fully considered and has been the subject of discussion between 
representatives of the Commission and Mr. Carlton Hayward, 
Director of Personnel of the War Production Board. You 
suggested that certain modifications in the reduction-in-force 
procedures were desirable, particularly with respect to reassign¬ 
ing retention group A employees with classified (competitive) 
civil service status, determining the rights of former War Pro¬ 
duction Board employees who have reemployment rights of 
record back to your agency, and the determination of competi¬ 
tive areas without review by the Civil Service Commission. 
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Concerning your first point, it should be noted that Selction 
9 (c) of Departmental Circular No. 510 requires the reassign¬ 
ment of retention group A employees with classified (comjpeti- 
tive) civil service status only when there are positions ‘Syhich 
may reasonably be expected to continue for one year or more.” 
In view of the war situation since the capitulation of Gernjiany, 
the Civil Service Commission would accept the statement of 
the War Production Board in any such case that there! was 
no reasonable expectancy that any position in the War Proiduc- 
tion Board would continue for one year or more. 

Your suggestion with respect to the termination of reemploy¬ 
ment rights of former employees of the War Production Bpard 
is not felt to be a reduction-in-force matter. These rights 
are frequently valuable to employees in order to complete 
a chain of reemployment rights to some other agency. In lieu 
of your suggestion, consideration might be given to a proposal 
to circularize to all such employees an explanation that the 
future of the War Production Board is uncertain and th^,t it 
would be unwise for them to plan on resuming work in the War 
Production Board. 

We do not feel that we could make an exception of the War 
Production Board by granting it independent authority tq de¬ 
termine competitive areas smaller than a governmental entity 
without the prior approval of the Civil Service Commission. 
This problem has not presented any serious difficulties du|ring 
the past year inasmuch as the Commission has approyed 
practically all of the plans for competitive areas submilted 
by the War Production Board. If a further revision of these 
plans is necessary at any time, the Commission will undertake 
to render prompt service in their review and approval. ! 

I understand that these solutions to your problems have tjeen 
discussed wdth Mr. Carlton Hayward and are agreeable to ljim. 

Very sincerely yours, 

(S) Arthur S. Flemming, 

Commissioned. 
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Exhibti 6 


Mr. Harry B. Mitchell, 

President, U. S. Civil Service Commission, 
Washington, D. C. 


Nov. 2, 1945. 


Dear Mr. Mitchell: This has reference to the letter of 
October 24, 1945, addressed to Mr. Carlton Hayward, Director 
of Personnel, from Mr. John A. Overholt, Chief, Efficiency Rat¬ 
ings Administration Section, concerning the appeal of Mr. 
Harvey A. Edge, protesting his separation by reduction in force 
action effective September 28,1945. 

There appear to be inconsistencies, in the letter above re¬ 
ferred to, which we are unable to reconcile. We, therefore, re¬ 
quest an opportunity to present our side of the case before the 
Commission. 


Sincerely, 


(Signed) J. A. Krug, 

J. A. Krug, 

Chairman. 


Exhibit 7 


Mr. J. D. Small, November 28,1945. 

Administrator, Civilian Production Administration, 
Washington 25, D. C. 

Dear Mr. Small: Under date of November 1,1945, the Com¬ 
mission addressed a letter to the Chairman of the War Pro¬ 
duction Board, in which organization Mr. Harvey A. Edge 
was given a separation notice effective on or about September 
28,1945, by reason of reduction in force. The letter to the War 
Production Board is quoted as follows, and is self-explanatory: 

Reference is made to the separation of Harvey A. Edge 
from a position with the War Production Board on or about 
September 28,1945, in a reduction in force. Mr. Edge ap¬ 
pealed from this action and his appeal was sustained by the 
Civil Service Commission. Under the provisions of regu¬ 
lations issued by the Commission pursuant to section 12 
of the Veterans’ Preference Act of 1944, your office was ad¬ 
vised of the decision on Mr. Edge’s appeal in a letter dated 
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October 24, 1945. Upon receipt of this decision, the War 
Production Board was obligated to restore Mr. Edge* to 
duty. We are currently advised that Mr. Edge has hot 
been restored to duty although he presented himself ready, 
willing and able to resume work. 

Before proceeding further in this case, the Commissjon 
requests advice as to the intentions of the War Produc¬ 
tion Board in the matter of restoring Mr. Edge to duty| in 
the position from wdiich he was improperly separated. 

i 

Subsequent to the receipt of the letter quoted above, the Wfar 
Production Board requested a hearing with the Commissipn, 
and the hearing was conducted on November 22, 1945. In tfiis 
hearing representations were made in connection w T ith organi¬ 
zational changes brought about by cessation of hostilities, fe- 
conversions, reductions in force, consolidations of some posi¬ 
tions had taken place, including the position formerly held J>y 
Mr. Edge, and that by reason of consolidation of duties of tjvo 
positions, Mr. Edge was not qualified for the consolidated 
position. 

The Commission has conducted a searching investigation 
into the qualifications of Mr. Edge and the nature of the work 
to be performed in the position in question, for which a jbb 
classification sheet was prepared on November 22, 1945, after 
the hearing with the Commission was held. As a result of this 
investigation, the Commission has determined that for the per¬ 
formance of the duties of the consolidated'position as described, 
no technical qualifications in specialized fields are required 
beyond the qualifications which Mr. Edge possesses: in other 
words, it has been determined that Mr. Edge is amply quali¬ 
fied to perform the duties of the consolidated position. 

In the light of the foregoing decision, and the regulations is¬ 
sued by the Commission pursuant to section 12 of the Veterans’ 
Preference Act of 1944, you are informed that Mr. Edge, a vet¬ 
eran, is entitled to restoration to duty, and the Civilian Produc¬ 
tion Administration, as the successor agency to the particular 
function of the War Production Board in which the positiqn 
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in question existed, is therefore obligated to effect the restora¬ 
tion without delay. 

By direction of the Commission. 

Sincerely yours, 

Harry B. Mitchell, 

President. 


Exhibit S 


November 30, 1945. 


Harvey A. Edge, 

Equipment Division. 
Carlton Hayward, 

Director of Personnel. 


restoration to duty 


On Thursday, November 29, 1945, this office received a copy 
of a letter from the Civil Service Commission to the Adminis¬ 
trator of the Civilian Production Administration containing 
the decision of the Commission that you were to be restored to 
duty with the Civilian Production Administration. 

You have presented yourself for restoration to duty this 
morning, November 30. 1945. The records of the Civilian 
Production Administration show that you were separated from 
the War Production Board as of the close of business September 
30, 1945, because of reduction in force. The Commission’s 
decision is to the effect that you are to be restored to duty. 

Inasmuch as an advice of personnel action w’as duly prepared 
by the War Production Board reflecting your separation be¬ 
cause of reduction in force, you have been advised by this office 
that it is necessary that you take a new Oath of Office before 
we may process an action restoring you to duty, since this action 
will be in the nature of a reemployment. 


Exhibit 9 


Civilian Production Administration, 
Washington 25, D. C., December 11, 1945. 

Mr. Harvey A. Edge, 

4506 Amherst Road, College Park, Maryland. 

Dear Mr. Edge : This has reference to our memorandum of 
November 30, 1945, in which you were advised that the Civil 
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Service Commission had decided you were to be restored to 
duty with this Agency. You were also advised in the memoi'an- 
dum mentioned above, that it would be necessary for you to 
take a new Oath of Office before we may process an action 
restoring you to duty. 

In order that there may be no misunderstanding in the 
matter, w*e desire to again state to you that we stand ready to 
restore you to duty immediately upon your taking a new Oath 
of Office. 

Very truly yours, 

Carlton Hayward, 
Director of Personnel. 


Exhibit 10 

Dec. 20,194^. 

The Honorable Lindsay C. Warren, 

Comptroller General of the United States, 

Washington, D. C. 

My Dear Mr. Warren: The following statement of fact^ is 
presented for your consideration, and your decision is respect¬ 
fully requested on the questions herein raised with respfect 
thereto: 

1. As of the close of business September 30, 1945, Mr. Har¬ 
vey A. Edge, an employee of the War Production Board, ^as 
separated by that agency because of reduction in force. The 
action was taken under the provisions of Departmental Cirdu- 
lar No. 510 of the Civil Service Commission, was approved by 
the Director of Personnel to whom the appointing and removal 
authority had been duly delegated for the agency, and the ap¬ 
propriate advice of personnel action was prepared on October 
22, 1945. For the purpose of the questions raised herein, Sec¬ 
tion 9 of Departmental Circular No. 510 provides that actiohs 
taken thereunder “may be made effective without the pribr 
approval of the Civil Service Commission.” 

2. Subsequent to receipt on August 29, 1945, of his written 
notice of separation by reduction in force, Mr. Edge appealed 
the action to the Civil Service Commission. After a series pf 
correspondence and a hearing on the part of the Civilian Prp- 
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duction Administration (which succeeded the War Production 
Board on November 3", 1945) before the Civil Service Com¬ 
mission, the Chairman of the Commission addressed a letter 
to the Administrator of the Civilian Production Administra¬ 
tion under date of November 2S, 1945. The letter quoted from 
a previous letter of the Commission to the Chairman of the 
War Production Board advising that, under the provisions of 
Section 14 of the Veteran’s Preference Act of 1944, Mr. Edge 
was entitled to consideration for retention in a position then 
occupied by a nonveteran employee and that the Commission 
found Mr. Edge qualified to fill this position. The Commis¬ 
sion’s letter of November 28, concluded with the finding that 
“Mr. Edge, a veteran, is entitled to restoration to duty, and the 
Civilian Production Administration, as the successor agency 
to the particular function of the War Production Board in 
wdiich the position in question existed, is therefore obligated 
to effect the restoration without delay.” In a letter dated No¬ 
vember 1,1945 (prior to the hearing accorded the Civilian Pro¬ 
duction Administration before the Civil Service Commission), 
the Chairman of the Commission had requested of the Chair¬ 
man of the War Production Board advice as to the intentions 
of the Board “in the matter of restoring Mr. Edge to duty in 
the position from which he was improperly separated.” 

3. On November 30, 1945, pursuant to the Commission’s 
letter of November 28, above referred to, Mr. Edge presented 
himself at the office of the Director of Personnel of the Civilian 
Production Administration for restoration to duty. He was 
advised that the agency was ready to restore him to duty but 
that, before such action could be taken, it was necessary that 
he take the Oath of Office. This action was considered to be 
necessary, under the decisions of the Comptroller General, 
inasmuch as the duly constituted appointing authority of the 
War Production Board had acted to separate him from the rolls 
of that agency as of the close of business on September 30,1945. 
Mr. Edge, however, refused to take the Oath of Office and has 
continued to refuse to take it since that date. His contention 
is that the decision of the Civil Service Commission caused his 
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separation from the War Production Board to be illegal and 
that he continued to be an employee of that agency and of the 
Civilian Production Administration subsequent to September 
30,1945. 

On the basis of the facts above stated, the following questions 
are presented: 

1. May the Civilian Production Administration restore Mr. 
Edge to active duty and pay his salary for the performance of 
such duty without requiring that he take an Oath of Office? 

2. If your answer to the above question is in the affirmative, is 
Mr. Edge entitled to payment of his salary, without charge to 
annual or sick leave credits, for any day subsequent to Septem¬ 
ber 30,1945, and before the day on which he actually begins to 
perform active duty for the Civilian Production Administration 
upon his restoration to duty? 

Sincerely, 

(Signed) Philip F. Maguire, 

Acting Administrator . 


Exhibit 11 


Comptroller General of the United States, 

Washington 25, January 7,1946. 

Civilian Production Administrator, 

Civilian Production Administration. 

Dear Sir: I have your letter of December 21, 1945, received 
here December 26, as follows: 

The following statement of facts is presented for your 
consideration, and your decision is respectfully requested 
on the questions herein raised with respect thereto:! 

1. As of the close of business September 30, 1945, Mr. 
Harvey A. Edge, an employee of the War Production 
Board, was separated by that agency because of reduc¬ 
tion in force. The action was taken under the pro¬ 
visions of Departmental Circular No. 510 of the Civil 
Service Commission, was approved by the Director of 
Personnel to whom the appointing and removal 
authority had been duly delegated for the agency, and 
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the appropriate advice of personnel action was prepared 
on October 22, 1945. For the purpose of the questions 
raised herein, Section 9 of Departmental Circular No. 510 
provides that actions taken thereunder “may be made 
effective without the prior approval of the Civil Service 
Commission.’’ 

2. Subsequent to receipt on August 29, 1945, of his 
written notice of separation by reduction in force, Mr. 
Edge appealed the action to the Civil Service Commis¬ 
sion. After a series of correspondence and a hearing 
on the part of the Civilian Production Administration 
(which succeeded the War Production Board on Novem¬ 
ber 3, 1945) before the Civil Service Commission, the 
Chairman of the Commission addressed a letter to the 
Administrator of the Civilian Production Administra¬ 
tion under date of November 28, 1945. This letter 
quoted from a previous letter of the Commission to the 
Chairman of the War Production Board advising that, 
under the provisions of Section 14 of the Veterans’ 
Preference Act of 1944, Mr. Edge was entitled to con¬ 
sideration for retention in a position then occupied by a 
nonveteran employee and that the Commission found 
Mr. Edge qualified to fill this position. The Commis¬ 
sion’s letter of November 28, concluded with the finding 
that “Mr. Edge, a veteran, is entitled to restoration to 
duty, and the Civilian Production Administration, as the 
successor agency to the particular function of the War 
Production Board in which the position in question 
existed, is therefore obligated to effect the restoration 
without delay.” In a letter dated November 1, 1945 
(prior to the hearing accorded the Civilian Production 
Administration before the Civil Service Commission), 
the Chairman of the Commission had requested of the 
Chairman of the War Production Board advice as to the 
intentions of the Board “in the matter of restoring Mr. 
Edge to duty in the position from which he was 
improperly separated.” 
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3. On November 30, 1945, pursuant to the Commis¬ 
sion’s letter of November 28, above referred to, Mr. Ed^e 
presented himself at the office of the Director of Per¬ 
sonnel of the Civilian Production Administration for 
restoration to duty. He was advised that the agency 
was ready to restore him to duty but that, before such 
action could be taken, it was necessary that he take the 
Oath of Office. This action was considered to be neces¬ 
sary, under the decisions of the Comptroller General, 
inasmuch as the duly constituted appointing authority 
of the War Production Board had acted to separate him 
from the rolls of that agency as of the close of business 
on September 30, 1945. Mr. Edge, however, refused to 
take the Oath of Office and has continued to refuse jto 
take it since that date. His contention is that the deci¬ 
sion of the Civil Service Commission caused his separa¬ 
tion from the War Production Board to be illegal aijid 
that he continued to be an employee of that agency ahd 
of the Civilian Production Administration subsequent 
to September 30, 1945. 

On the basis of the facts above stated, the following 
questions are presented: 

1. May the Civilian Production Administration re¬ 
store Mr. Edge to active duty and pay his salary for the 
performance of such duty without requiring that he take 
an Oath of Office? 

2. If your answer to the above question is in the 
affirmative, is Mr. Edge entitled to payment of his salary, 
without charge to annual or sick leave credits, for ahy 
day subsequent to September 30, 1945, and before the 
day on which he actually begins to perform active duty 
for the Civilian Production Administration upon h|i& 
restoration to duty? 

Sections 12,13,14, and 15 of the act of June 27,1944, 5S Stajt. 

390 and 391, provide: 

Sec. 12. In any reduction in personnel in any civilian 
service of any Federal agency, competing employees 
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shall be released in accordance with Civil Service Com¬ 
mission regulations which shall give due effect to tenure 
of employment, military preference, length of service, 
and efficiency ratings: Provided, That the length of time 
spent in active service in the armed forces of the United 
States of each such employee shall be credited in com¬ 
puting length of total service: Provided further, That 
preference employees whose efficiency ratings are “good” 
or better shall be retained in preference to all other 
competing employees and that preference employees 
whose efficiency ratings are below “good” shall be re¬ 
tained in preference to competing nonpreference em¬ 
ployees who have equal or lower efficiency ratings: And 
provided further, That when any or all of the functions of 
any agency are transferred to, or when any agency is re¬ 
placed by, some other agency, or agencies, all preference 
employees in the function or functions transferred or in 
the agency which is replaced by some other agency shall 
first be transferred to the replacing agency, or agencies, 
for employment in positions for which they are qualified, 
before such agency, or agencies, shall appoint additional 
employees from any other source for such positions. 

Sec. 13. Any preference eligible who has resigned or 
who has been dismissed or furloughed may, at the re¬ 
quest of any appointing officer, be certified for, and ap¬ 
pointed to, any position for which he may be eligible in 
the civil service. Federal, or District of Columbia or in 
any establishment, agency, bureau, administration, 
project, or department, temporary or permanent. 

Sec. 14. No permanent or indefinite preference eligi¬ 
ble, who has completed a probationary or trial period, 
employed in the civil service, or any establishment, 
agency, bureau, administration, project, or department, 
hereinbefore referred to, shall be discharged, suspended 
for more than thirty days, furloughed without pay, re¬ 
duced in rank or compensation, or debarred for future ap¬ 
pointment except for such cause as will promote the 
efficiency of the service and for reasons given in writing, 
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and the person whose discharge, suspension for more than 
thirty days, furlough without pay, or reduction in rank or 
compensation is sought shall have at least thirty days’ 
advance vritten notice (except where there is reason¬ 
able cause to believe the employee to be guilty of a 
crime for w’hich a sentence of imprisonment can be im¬ 
posed), stating any and all reasons, specifically and in 
detail, for any such proposed action; such preference 
eligible shall be allowed a reasonable time for answering 
the same personally and in writing, and for furnishing 
affidavits in support of such answer, and shall have the 
right to appeal to the Civil Service Commission from an 
adverse decision of the administrative officer so acting, 
such appeal to be made in writing within a reasonable 
length of time after the date of receipt of notice of such 
adverse decision: Provided, That such preference eligi¬ 
ble shall have the right to make a personal appearance, 
or an appearance through a designated representative, 
in accordance with such reasonable rules and regula¬ 
tions as may be issued by the Civil Service Commission; 
after investigation and consideration of the evidence 
submitted, the Civil Service Commission shall submit 
its findings and recommendations to the proper adminis¬ 
trative officer and shall send copies of same to the Ap¬ 
pellant or to his designated representative: Provided far¬ 
ther, That the Civil Service Commission may declare 
any such preference eligible who may have been dis¬ 
missed or furloughed without pay to be eligible for the 
provisions of section 15 hereof. 

Sec. 15. Any preference eligible who has been fur¬ 
loughed, or separated without delinquency or miscon¬ 
duct, upon request, shall have his name placed on all 
appropriate civil-service registers and/or on all employ¬ 
ment lists, for every position for wffiich his qualifications 
have been established, as maintained by the Civil Serv¬ 
ice Commission, or as shall be maintained by any agency 
or project of the Federal Government, or of the District 
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of Columbia, in the order as provided in section 7 hereof,, 
and shall then be eligible for recertification and reap¬ 
pointment in the order and according to the procedure 
as provided for in section 7 and 8 hereof. No appoint¬ 
ment shall be made from an examination register of 
eligible?, except of ten-point preference eligibles, when 
there are three or more names of preference eligibles on 
any appropriate reemployment list for the position to be 
filled. 

It will be noted that while the foregoing statute defines the 
preference rights of veterans, it prescribes no remedies where 
such preference rights are not observed other than as indicated 
in sections 13 and 15 of the statute. In 3 Comp. Gen. 333, it 
was held by this office, quoting from the syllabus: 

The discharge of an ex-soldier from a per diem position 
under a civil-service appointment, contrary to the prefer¬ 
ence rights accorded ex-soldiers by the acts of August 
15,1876,19 Stat., 169, and August 23.1912,37 Stat., 413, 
does not give him any right to per diem compensation . 
for any period after discharge when he rendered no 
service to the Government. 

Also, see 7 Comp. Gen. 563. In a subsequent decision, 10 
Comp. Gen. 478, it was stated, at page 479: 

Aside from the question whether full compliance was 
made by the administrative office with the terms of the 
act of August 24, 1912, it must be concluded that the 
dismissal of claimant by order of the Secretary of the 
Treasury, the appointing power, completely separated 
the claimant from the service. Even though the dis¬ 
missal may not have been justified on the evidence 
deduced, and a full compliance may not have been made 
with the terms of the act of August 24. 1912, claim for 
compensation may not be allowed by this office covering 
any period subsequent to date of dismissal, during which 
no service has been rendered and claimant was not in 
a status of leave of absence with pay. O’Neil v. United 
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States, 56 Ct. Cls. S9; Wilmeth v. United States, Ct. 
Cls. 368. The case of the United States v. Wickersfyam, 
201 U. S. 390, to which claimant refers in support of 
his claim, is to be distinguished because the facts tjhere 
disclosed that the suspension of the employee from 
the service was by a subordinate officer, which actior^ was 
finally disapproved by the appointing power. Thisicase 
was urged before the Court of Claims by the plaintiff 
in the case of O'Neil v. United States, supra, butj the 
court properly held (quoting from the syllabus): | 
“Where the head of an executive department! re¬ 
moves from office an employee in the classified jjivil 
service without stating in writing the cause of removal 
and filing the same as directed by law and the rules of 
the Civil Service Commission, the removal is neverthe¬ 
less valid. 

“Where an employee has been illegally removed 
from office the court has no jurisdiction of a claim for 
salary unless his right to the office has been established 
by a court of competent jurisdiction.” 

As Mr. Edge was separated from the service by a qualified 
officer of the War Production Board, the fact that it was deter¬ 
mined subsequently by the United States Civil Service Com¬ 
mission that the separation was not in accordance with the yet- 
erans 7 Preference Right statute did not void the separation, 
and the employee could be restored to his former position wfith 
the Civilian Production Administration, successor to the Tj^ar 
Production Board, only by a formal appointment and compli¬ 
ance with all statutory requirements incident to such appoint¬ 
ment. 

Section 1757, Revised Statutes, requires an oath of office! to- 
be executed by “any person elected or appointed to any office 
of honor or profit.” 14 Comp. Gen. 279. An employee whose 
services are terminated by a qualified official and who refuses 
to take the oath necessary to appointment to another position, 
or reappointment to his former position, is not entitled to coin- 
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pensation for any period of time when no services are rendered 
or prior to taking such oath. 14 Comp. Gen. 927. 

Accordingly, both questions presented are answered in the 
negative. 

Respectfully, 

(s) Lindsay C. Warren, 
Comptroller General of the United States. 


Exhibit 12 

January 7, 1946. 

Mr. Harvey A. Edge, 

4506 Amherst Road , 

College Park, Maryland. 

Dear Mr. Edge: Under date of December 21, 1945, the 
Civilian Production Administration presented to the Comp¬ 
troller General of the United States, for his decision, the ques¬ 
tion of your restoration to a position in the Civilian Production 
Administration without the necessity of taking an Oath of 
Office. 

We have today received the decision of the Comptroller Gen¬ 
eral, a copy of which is attached for your information. You 
will note that this decision provides that you would not be 
entitled to compensation “for any period of time when no 
services are rendered or prior to taking such oath.” 

As you were advised in our memorandum of November 30, 
1945, the Civilian Production Administration stands ready to 
restore you to its rolls in an active duty status, pursuant to the 
Civil Service Commission’s ruling of November 28, 1945, as 
soon as you have taken the required Oath of Office. Please ad¬ 
vise us as to your intentions in this matter as promptly as 
possible. 

Very truly yours, 

Carlton Hayward, 
Director of Personnel. 
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Exhibit 13 

January 16,1946. 

Honorable Lindsay C. Warren, 

Comptroller General of the United States, 

Washington 25, D. C. 

Dear Sir: In response to Mr. Small’s letter of December |26 
concerning the employment of Mr. Harvey Edge with the Ci¬ 
vilian Production Administration, we have received your opin¬ 
ion in a letter dated January 7,1946. At the time we requested 
your opinion we felt there had been made available to you ahd 
your staff all relevant facts concerning Mr. Edge’s separation 
from the War Production Board on September 30, following a 
reduction in force notice given him on August 29. 

It is now called to our attention that other correspondence 
has been addressed to you concerning this case, some of whiih 
was available at the time your decision was rendered and one 
letter which may not have been called to your attention. That 
letter was addressed to you on January 3 by Mr. Sidney Feld¬ 
man, President of the CPA Branch of Local No. 1 of the United 
Federal Workers of America, in which certain facts were set 
out as to the sequence of events, including a statement that Mjr. 
Edge did not receive his separation journal until October 3)1. 
This latter date is one which Mr. Edge is apparently able fo 
support,.and the representative of the Union believes it may Ije 
relevant to the determination in the case. The other matters 
referred to in Mr. Feldman’s letter, we believe, had been called 
to your attention in other correspondence received by yoqr 
office concerning Mr. Edge and also through an examination <j>f 
our file which was submitted to your staff. In our letter of De¬ 
cember 26, it was pointed out that the journal was prepared on 
October 22, 1945. 

However, in our desire to make certain that there has been 
a full presentation concerning Mr. Edge’s separation, we would 
appreciate your advice as to what effect, if any, the facts ip 
Mr. Feldman’s letter would have on your opinion of January 7. 

Sincerely yours, 

(Signed) Philip F. Maguire, 

Deputy Administrator . 
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Exhibit 14 

Comptroller General of the United States, 

Washington 25, Jan. 24, 1946. 
Civilian Production Administrator, 

Civilian Production Administration. 

My Dear Mr. Small: Reference is made to the decision of 
this office of January 7,1946. to you. with respect to.the separa¬ 
tion and restoration of Mr. Harvey A. Edge, and to the letter 
of January 16, 1946, from the Deputy Administrator, making a 
further report in the case with particular reference to the journal 
action of vour office dated October 22,1945. As reconsideration 
has been requested in this case based upon the disputed point 
whether a separation actually took place, it is requested that 
this office be furnished the following additional evidence from 
your records: copy of'administrative action taken August 29, 
1945, notifying Mr. Edge of his separation effective September 
30, 1945; copy of the administrative journal action of October 
22, 1945, apparently confirming Mr. Edge’s separation; copy of 
the Civil Service action taken upon Mr. Edge’s appeal together 
with date it was received in your office; and, also, copies of any 
communications addressed to and received from Mr. Edge 
by your office between the date of the notice of August 29,1945, 
and the journal action of October 22, 1945. A prompt compli¬ 
ance with this request will be appreciated. 

Respectfully, 

(Signed) Lindsay C. Warren, 
Comptroller General of the United States. 

Exhibit 15 

February 1,1946. 

Dear Mr. Warren : Reference is made to your letter of Janu¬ 
ary 24, 1946, your reference B-54716, addressed to Mr. Small, 
and the request therein for certain additional data regarding 
the matter of Harvey A. Edge. 

Accordingly there are enclosed herewith copies of 

(1) Administrative action taken August 29, 1945, notifying 
Mr. Edge of his separation effective September 30. 

(2) Administrative journal action of October 22, 1945. 
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(3) Civil Service action taken upon Mr. Edge's appeal to¬ 
gether with date it was received in our office. 

(a) Letter of John A. Overholt dated October 24, 1945 (re¬ 
ceived October 29, 1945). 

(b) Letter of J. A. Krug to Harry B. Mitchell dated Novem¬ 
ber 2,1945. 

(c) Letter of Harry B. Mitchell dated November 1, 1945 
(received November 7, 1945). 

(d) Letters of Harry B. Mitchell to J. A. Krug and to J. D. 
Small, dated November 28,1945 (received November 29,194|5). 

(4) Communications addressed to and received from Mr. 
Edge by this office between August 29, 1945, and October ! 22, 
1945. 

(a) Letter of Carlton Hayward dated September 5, 1945. 
Sincerely yours, 

Philip F. Maguire, 
Deputy Administrator. 

Mr. Lindsay C. Warren, 

Comptroller General of the United States, 

Washington 25, D. C. 


Exhibit 16 

Comptroller General of the United States, 

Washington 25, D. C., February 26,1946. 
Civilian Production Administrator, 

Civilian Production Administration. 

My Dear Mr. Small: Reference is made to the Deputy Ad¬ 
ministrator’s letter of January 16, 1946, as follows: 

In response to Mr. Small’s letter of December 26 con¬ 
cerning the employment of Mr. Harvey Edge with the 
Civilian Production Administration, we have received 
your opinion in a letter dated January 7, 1946. At the 
time we requested your opinion we felt there had b^en 
made available to you and your staff all relevant fa^ts 
concerning Mr. Edge’s separation from the War Produc¬ 
tion Board on September 30, following a reduction} in 
force notice given him on August 29. 
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It is now called to our attention that other corre¬ 
spondence has been addressed to you concerning this 
case, some of which was available at the time your de¬ 
cision was rendered and one letter which may not have 
been called to your attention. That letter was addressed 
to you on January 3 by Mr. Sidney Feldman, President 
of the CPA Branch of Local No. 1 of the United Federal 
Workers of America, in which certain facts were set out 
as to the sequence of events, including a statement that 
Mr. Edge did not receive his separation journal until 
October 31. This latter date is one which Mr. Edge is 
apparently able to support, and the representative of 
the Union believes it may be relevant to the determina¬ 
tion in the case. The other matters referred to in Mr. 
Feldman’s letter, we believe, had been called to your at¬ 
tention in other correspondence received by your office 
concerning Mr. Edge and also through an examination 
of our file wdiich was submitted to your staff. In our 
letter of December 26, it was pointed out that the jour- *' 
nal was prepared on October 22, 1945. 

However, in our desire to make certain that there 
has been a full presentation concerning Mr. Edge’s sep¬ 
aration, we would appreciate your advice as to what ef¬ 
fect, if any, the facts in Mr. Feldman’s letter would have 
on your opinion of January 7.” 

Since this office has received several communications from 
various sources protesting the conclusion reached in the de¬ 
cision of January 7, 1946, B-54716, to you, relative to the case 
of Mr. Edge, it is deemed appropriate to set forth in detail the 
facts and circumstances which have been reported to this office 
in connection with the matter, notwithstanding some of them 
may be repetitions of those set out in the said decision. 

Mr. Edge was employed in the General Industrial Equip¬ 
ment Division of the War Production Board as an Industrial 
Specialist, Grade CAF-13. On August 29, 1945, he received a 
written notice dated August 30,1945, signed by F. B. Millham, 
acting director of the General Industrial Equipment Division 
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stating that, due to a reduction in force, he was to be separated 
from his position, effective September 28,1945, as the “la^t day 
of active duty.” By letter of September 5,1945, Carlton Hay¬ 
ward, the Director of Personnel, War Production Boardl, ad¬ 
vised Mr. Edge relative to said separation, as follows: 

This has reference to our discussion yesterday! con¬ 
cerning your having received notice you will be sepa¬ 
rated due to reduction in force. 

I have personally examined descriptions of each if the 
positions which you indicated you felt were in competi¬ 
tion with one held by you. It is my opinion th^t the 
initial determination made by our classification analysts 
is correct and that none of the other positions in the 
General Industrial Equipment Division are in conkpeti- 
tion with your present position. 

As I advised you yesterday, if you still feel tha|t our 
decision is incorrect, you may file appeal with the Civil 
Service Commission who will then review the facts and 
render a decision. 

“In the meantime, however, we will continue i^i our 
efforts to assist you in locating a position in some other 
Agency. 

It appears that on or about September 4, 1945, Mr. }£dge 
filed an appeal with the Civil Service Commission and final 
action thereon was taken sometime during the latter pa^t of 
the month of October 1945. In the meantime, the administra¬ 
tive decision to separate Mr. Edge was enforced, since i\ ap¬ 
pears that he performed no services on or after September 30, 
1945; neither was he placed in a leave status. 

On October 29, 1945, the Director of Personnel, War Pro¬ 
duction Board, received the following letter dated October 24, 
1945, from John A. Overholt, Chief, Efficiency Ratings, Ad¬ 
ministration Section, Personnel Classification Division, Civil 

| 

Service Commission: 

Reference is made to the appeal of Mr. Harvey A. 
Edge, Industrial Specialist, Grade CAF-13, in the Spe¬ 
cial Equipment Branch, General Industrial Equipment 
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Division, Equipment Bureau, of the War Production 
Board, protesting his separation by reduction-in-force 
action effective September 28, 1945. 

The Commission’s investigation has disclosed that the 
appellant has established veterans’ preference and has 
been employed continuously in the Federal civilian serv¬ 
ice since February 3,1939, under an appointment not ex¬ 
pressly limited in time. He is, therefore, properly clas¬ 
sifiable in group A-l rather than group B-l for reten¬ 
tion preference purposes. Except for the erroneous 
group classification, no irregularity has been found in 
the War Production Board’s application of the reten¬ 
tion-preference regulations under Departmental Cir¬ 
cular No. 510 which give effect to the provisions of Sec¬ 
tion 12 of the Veterans’ Preference Act of 1944. 

Investigation was also made of the aspects of the ap¬ 
peal in the light of the provisions of Section 14 of the 
Veterans’ Preference Act to ascertain whether in effect¬ 
ing the separation the War Production Board gave full 
consideration to the rights which Mr. Edge has under 
the law to retention in his civilian position in preference 
to nonveteran preference employees. The facts de¬ 
veloped in the case point strongly to failure on the part 
of the War Production Board to give due consideration 
to the above-stated right. More specifically, the posi¬ 
tion of Industrial Specialist, Grade CAF-13, in the 
Food Processing Equipment Section, which we are in¬ 
formed will be continued in the newly created Civilian. 
Production Agency, is one position now occupied by a 
group B nonveteran preference employee which the 
Commission is convinced, from the information it has 
concerning the War Production Board’s recognition of 
the appellant’s qualifications, Mr. Edge is, in fact, quali¬ 
fied to fill. It is possible also that a Bureau-wide search 
may reveal other positions occupied by war-service 
employees for which the appellant is qualified. 


Exhibit 16 to Affidavit of Leon L. ~Wheeless 

In the circumstances, Mr. Edge’s separation is neces¬ 
sarily disapproved. This letter may be accepted as your 
Agency’s authority to restore the employee to dutyj. 

Prior to the receipt of said letter of October 24, 1945, the 
War Production Board journalized the separation of Mr. Edge 
by preparing on October 22, 1945, Form GA-39 “AdvicP of 
Personnel Action,” showing that, due to reduction in force, Mr. 
Edge was separated from his position effective “September^ 30, 
1945,” and that there was “Unused balance of annual lc)ave 
779 hours for payment through 3 hours on February 19, 19^16.” 
It is understood that notice of such journal action was mailed 
to Mr. Edge on October 29, 1945, and was received by him| on 
October 31, 1945. 

By letter of November 2, 1945, Mr. J. A. Krug, Chairnian, 
War Production Board, advised the President, Civil Seriice 
Commission, as follows: 

This has reference to the letter of October 24, 1^45, 
addressed to Mr. Carlton Hayward. Director of Person¬ 
nel, from Mr. John A. Overholt, Chief, Efficiency Ratings 
Administration Section, concerning the appeal of Ajr. 
Harvey A. Edge, protesting his separation by reductipn- 
in-force action effective September 28, 1945. 

There appear to be inconsistencies, in the letter above 
referred to, which we are unable to reconcile. We, 
therefore, request an opportunity to present our sidp of 
the case before the commission. 

On November 7,1945, the Chairman, War Production Boatd, 
received a letter dated November 1, 1945, from the President, 
Civil Service Commission, as follows: 

Reference is made to the separation of Harvey A. Edge 
from a position with the War Production Board on lor 
about September 28, 1945, in a reduction in force. IVjlr. 
Edge appealed from this action and his appeal wtas 
sustained by the Civil Service Commission. Under 
the provisions of regulations issued by the Commission 
pursuant to section 12 of the Veterans’ Preference Ajct 
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of 1944, your office was advised of the decision on Mr. 
Edge’s appeal in a letter dated October 24, 1945. Upon 
receipt of this decision, the War Production Board was 
obligated to restore Mr. Edge to duty, We are currently 
advised that Mr. Edge has not been restored to duty 
although he presented himself ready, willing and able 
to resume w’ork. 

Before proceeding further in this case, the Commission 
requests advice as to the intentions of the War Produc¬ 
tion Board in the matter of restoring Mr. Edge to duty 
in the position from which he was improperly separated. 

By letter of November 28, 1945, the President, Civil Service 
Commission, further advised the Chairman, War Production 
Board, as follows: 

On November 1, 1945, I wrote you with reference to 
the case of Mr. Harvey A. Edge, a veteran employee of 
the Board who had received notice of separation in 
connection with reduction in force. 

Further review has been made by the Commission in 
this case, pursuant to a hearing held by the Commission¬ 
ers on November 20. The enclosed copy of a letter 
addressed to Mr. J. D. Small of the Civilian Production 
Administration (successor agency to the War Production 
Board) reveals the Commission’s final action in Mr. 
Edge’s case, and is forwarded for your information. 

The letter addressed to J. D. Small, Civilian Production 
Administrator, Civilian Production Administration, referred to 
in the letter just quoted, was dated November 28, 1945, and 
reads as follows: 

Under date of November 1, 1945, the Commission 
addressed a letter to the Chairman of the War Produc¬ 
tion Board, in which organization Mr. Harvey A. Edge 
was given a separation notice effective on or about Sep¬ 
tember 28, 1945, by reason of reduction in force. The 
letter to the War Production Board is quoted as follows, 
and is self-explanatory: 
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“Reference is made to the separation of Harve^ A. 
Edge from a position with the War Production Boarp on 
or about September 28, 1945, in a reduction in fqrce. 
Mr. Edge appealed from this action and his appeal :was 
sustained by the Civil Service Commission. Uijder 
the provisions of regulations issued by the Commission 
pursuant to section 12 of the Veterans’ Preference Act 
of 1944, vour office was advised of the decision on 
Mr. Edge’s appeal in a letter dated October 24, 1945. 
Upon^ receipt of this decision, the War Production 
Board w^as obligated to restore Mr. Edge to duty. We 
are currently advised that Mr. Edge has not been re¬ 
stored to duty although he presented himself ready, 
willing, and able to resume work. 

“Before proceeding further in this case, the Com¬ 
mission requests advice as to the intentions of the yVar 
Production Board in the matter of restoring Mr. I}dge 
to duty in the position from which he was improperly 
separated.” 

Subsequent to the receipt of the letter quoted above,, 
the War Production Board requested a hearing with the 
Commission, and the hearing was conducted on Novem¬ 
ber 22,1945. In this hearing representations were made 
in connection with organizational changes brought 
about by cessation of hostilities, reconversions, reduc¬ 
tions in force, consolidations of some positions had taken 
place, including the position formerly held by Mr. Edge, 
and that by reason of consolidation of duties of two 
positions, Mr. Edge wras not qualified for the consoli¬ 
dated position. 

The Commission has conducted a searching investiga¬ 
tion into the qualifications of Mr. Edge and the nature 
of the work to be performed in the position in question, 
for which a job-classification sheet was prepared on 
November 22, 1945, after the hearing with the Copa- 
mission was held. As a result of this investigation, ihe 
Commission has determined that for the performance 
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of the duties of the consolidated position as described, 
no technical qualifications in specialized fields are re¬ 
quired beyond the qualifications which Mr. Edge 
possesses: In other words, it has been determined that 
Mr. Edge is amply qualified to perform the duties of the 
consolidated position. 

In the light of the foregoing decision, and the regula¬ 
tions issued by the Commission pursuant to section 
21 of the Veterans’ Preference Act of 1944. you are 
informed that Mr. Edge, a veteran, is entitled to restora¬ 
tion to duty, and the Civilian Production Administra¬ 
tion, as the successor agency to the particular function 
of the War Production Board in which the position 
in question existed, is therefore obligated to effect the 
restoration without delay. 

There appears to be no doubt that the separation of Mr. 
Edge was administratively determined to be necessary in the 
light of the facts and circumstances then appearing and that 
such separation was effective as of the date designated in the 
separation notice of August 30, 1945, wdiich was delivered to 
Mr. Edge on August 29, 1945. That Mr. Edge was considered 
effectively separated on such date is evidenced by the fact, as 
stated above, that he rendered no services on or after September 
30, 1945; neither was he placed in a leave or furlough status 
pending his appeal before the Civil Service Commission. The 
journal action taken by the War Production Board on October 
22, 1945, in formally separating Mr. Edge must be regarded as 
merely confirmatory of its previous action taken in the matter. 
The fact that Mr. Edge received notice of such journal action 
after the Civil Service Commission had determined that his 
separation was not in accordance with the provisions of the 
Veterans’ Preference Act of 1944, 58 Stat. 390, is not material. 
The material fact is that Mr. Edge was separated from his posi¬ 
tion prior to such determination by the Civil Service Com¬ 
mission. 

It is well settled that when a seperation from service has 
become an accomplished fact, whether from disregard of the 


9 
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law or from mistake as to the facts, it cannot be rescinded or 
set aside, except by a court of competent jurisdiction or by 
statute specifically so providing. In the case of O’Neil v. 
United States, 56 C. Cls. 89, the Court said: 

* * * A duty is imposed upon the officer, bdt if 
he ignores it and removes a person from office, his action 
is not thereby illegal, nor is the removal rendered void 
and of no effect, nor can the person so removed cl&im 
that he has not been removed, and that he is entitled to 
continue in the office, to perform the services of the 
office, and to receive the compensation attached; to 
it. * * * | 

See, also, the cases cited in the decision of January 7, 1^46, 
B-54716, to you. . | 

The first proviso to section 14 of the Veterans’ Preference 
Act of 1944 specifically provides that upon appeal of a prefer¬ 
ence eligible to the Civil Service Commission from an adverse 
decision by an administrative officer concerning matters i re¬ 
ferred to therein, including discharges, the Civil Service Com¬ 
mission, after investigation and consideration of the evidence 
presented, “shall submit its findings and recommendations, to 
the proper administrative officers.” [Italics supplied.] Thlus, 
it will be seen that said section 14 vests no authority in the Cjvil 
Service Commission or the particular department or establish¬ 
ment concerned to restore to duty a discharged preference eligi¬ 
ble as of the date of discharge. 

Accordingly, you are advised that there is no legal basis wh[ch 
would warrant this office in changing the conclusion reached 
in the decision of January 7, 1945, B-54716, to you. 
Respectfully, 


Comptroller General, of the United States 
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Exhibit 17 

March 6, 1946. 

♦ 7 

Mr. Harvey A. Edge 

J+506 Amherst Road, College Park, Md. 

Dear Mr. Edge: For your information I am attaching a 
copy of the Comptroller General’s decision of February 26, 
1946, on the question of your restoration to a position with the 
Civilian Production Administration. This decision supple¬ 
ments the Comptroller General’s decision of January 7, 1946, 
a copy of which was forwarded to you with our letter of that 
date. 

We would appreciate your advising us as promptly as pos¬ 
sible as to your intention to return to work with this agency. 

Very truly yours, 

Leon L. Wheeless, 

Director of Personnel. 

Attachment. 

LLY :NS 

Exhibit 18 

Statement of Facts Relative to the Case of Mr. Harvey A. 

Edge 

1. The letter addressed to the Honorable Lindsey C. War¬ 
ren from Mr. J. D. Small of the Civilian Production Adminis¬ 
tration does not give all the pertinent facts in the case and mis¬ 
represents some of the facts. 

2. Mr. Edge received a notice, dated August 30,1945, of pro¬ 
posed separation and reduction in force, effective September 
28, 1945, signed by Mr. Franklin D: Millham, Acting Chief of 
a division (not in competitive area). On September 4, 1945 
Mr. Edge appealed the action to the Civil Service Commission. 
On October 27, 1945 he received a letter from the Civil Service 
Commission, dated October 24,1945, in which the action of the 
War Production Board w’as disapproved. According to De- % 
partmental Circular 510, Section 14 of the Civil Service Com¬ 
mission, Mr. Edge was to be restored to active duty. Accord¬ 
ingly, Mr. Edge reported to WPB qn October 29, 1945 ready, 
willing and able to resume work. On October 30, 1945 Mr. 
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Carlton Hayward, Director of Personnel of WPB, refused to 
restore Mr. Edge to active duty, and continues to refusie to re¬ 
store him. Mr. Hayward said that he was going to appeal the 
decision of the Civil Service Commission, although theije is no 
provision for appeal by the agency in Departmental Circular 
510 of the Civil Service Commission or the Veterans’ Preference 
Act of 1944. On October 30. 1945 Mr. Edge set forth thje facts 
in a letter addressed to the Civil Service Commission, attention 
Commissioner Fleming. On October 31 Mr. Edge spokb with 
Mr. Fleming and Mr. Fleming instructed him to report for duty 
each day to Mr. Hugh Beshers, his superior in the Civilian 
Production Administration. Accordingly, Mr. Edge hak con¬ 
tinued to report for duty to Mr. Beshers. On November 1,1945- 
the Civil Service Commission addressed a letter to the Chair¬ 
man of the War Production Board in which the obligation of 
WPB was emphasized. “Under the provisions of the regula¬ 
tions issued by the Commission pursuant to Section 12 6f the 
Veteran’s preference Act of 1944 your office was advised of the 
decision of Mr. Edge’s appeal in a letter dated October 24, jl945. 
Upon receipt of this decision the War Production Board was 
obligated to restore Mr. Edge to duty.” 

3. After the Civil Service Commission notified the War [Pro¬ 
duction Board that the action in separating Mr. Edge was dis¬ 
approved and after Mr. Edge reported to WPB for work on Oc¬ 
tober 29, 1945 a notice was mailed to Mr. Edge stating that he 
was separated as of September 30, 1945. This was in viola¬ 
tion of the Veterans’ Preference Act of 1944 and Departmental 
Circular 510 of the Civil Service Commission. 

4. The part of Section 9 of Departmental Circular 510 quoted 
by Mr. Small to Mr. W T arren is not applicable to Mr. Ecjge. 
Section 9 provides for an exception to the part quoted by Hr. 
Small and Mr. Edge is in Exception (C), as he is entitled! to- 
Group 1-A, Retention Preference Classification. 

5. On November 28, 1945, the Civil Service Commission ad¬ 
dressed a letter to Mr. .J. D. Small, Administrator of the Ci¬ 
vilian Production Administration, calling attention to the de¬ 
cisions of the Commission on October 24, 1945 and the Dir^c- 

7G4SG1—47-10 
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tive of November 1, 1945, and stating that in the light of the 
decisions of October 24 and regulations issued by the Commis¬ 
sion pursuant to Section 12 of the Veterans’ Preference Act of 
1944, the Civilian Production Administration is obligated to 
effect the restoration without delay. 

6. On November 30, 1945, Mr. Edge reported to Mr. Hugh 
Beshers as usual and was sent to see Mr. Leon L. Wheeless, As¬ 
sistant to Mr. Carlton Hayward, Director of Personnel. Mr. 
Wheeless advised Mr. Edge that the Civilian Production Ad¬ 
ministration would not restore him to duty but would give him 
a new appointment in a new job for one month and that since 
it was a new appointment, as if he had never been in the agency, 
he would be required to take an oath of office before they would 
prepare and process any papers. Mr. Edge stated that an oath 
of office was not necessary because he had not been legally 
separated and an oath is not necessary when there has been no 
break in service. Mr. Fleming of the Civil Service Commission 
assured Mr. Edge that the Commission’s record would show no 
break in service. These facts were set forth in a letter to the 
Civil Service Commission, attention Mr. Fleming, dated De¬ 
cember 8,1945. 

7. Mr. Edge has offered, and continues to offer, to take an¬ 
nual and sick leave for the time he did not work or report for 
work since September 2S, 1945, and should be paid for the time 
without any break in service, loss in status, annual or sick leave 
or other benefits, in accordance with the Veterans’ Preference 
Act of 1944. 

Exhibit 19 

Civilian Production Administration, 

Washington 25, D. C., April 16, 1946. 

Copy 

Mr. Harvey A. Edge, 

4506 Amherst Road, College Park, Maryland. 

Dear Mr. Edge : Following our meeting on Monday, April 8, 
1946, we have again reviewed the file on your case, and I have 
discussed it with Mr. Braverman. We have also gone carefully 
over the statement you left on Monday afternoon. 
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On the basis of this review and discussion and on the b^sis 
of the statement you left wdth us, we can find no further in¬ 
formation upon which this agency might base another letter to 
the Comptroller General. 

We feel we have presented the facts of the case very clearly 
to the Comptroller General. Our second letter to him covered 
facts w’hich those interested in your case felt were not before 
the Comptroller General at the time he rendered his first [de¬ 
cision. Although w'e had shown the entire file in your casq to 
a member of the Comptroller General’s staff, and considered 
that such facts were before him, we wrote our second letter ini an 
effort to assure that he had all the information. 

At our meeting we advised you that we would be willing to 
have you present any facts to us which you thought were hot 
presented to and considered by the Comptroller General in 
reaching his decisions. We would then consider the same to pee 
whether they had already been covered and whether they war¬ 
ranted our writing another letter to the Comptroller General. 
If you wdsh to present any such facts, we wdll still be willing to 
consider them, in accordance with our discussion. 

On the facts contained in the statement left by you on Mon¬ 
day afternoon we see no basis for your present request, which 
we understand is that you be restored to our rolls retroactive to 
October 1, 1945, and carried on leave from that date until the 

I 

day on which you resume active duty with us. We feel that Ijhe 
two decisions which have been rendered by the Comptroller 
General on your case preclude our granting this request. ^4n 
employee who is on leave with a Federal agency remains on tjhe 
rolls of the agency just as does an employee who is on active 
duty. You were separated from the rolls of the War Produc¬ 
tion Board as of the close of business on September 30, 19^5. 
The Comptroller General says that this was an effective sep¬ 
aration. He also says that you cannot be restored to the rdlls 
of the Civilian Production Administration except by a forrfial 
appointment and compliance with all statutory requirements 
incident to such appointment. To restore you to our rolls nqw 
and make the restoration retroactive to last October 1 would be 
contrary to the ruling of the Comptroller General. 
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As you have been told, we have been and are ready to restore 
you to active duty with this agency at any time you take the 
required Oath of Office. We are also ready and willing to take 
up with the Civil Service Commission the questions of restora¬ 
tion of your sick leave, the break in your Federal service, and 
according you a classified civil service status. You realize that 
these are questions over which the Civilian Production Admin¬ 
istration has no jurisdiction. 

I hope that you can give us an early decision on your return 
to duty with us. While it is our purpose to cooperate with you 
to the fullest extent, I am sure that you can appreciate the 
fact that we cannot hold this case open indefinitely. 

Very truly yours, 

Leon L. Wheeless, 
Director of Personnel. 

c. c.—H on. Sam Hobbs. 

Mr. A. Marvin Braverman. 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 
v. 

Civilian Production Administration, et al., defendants 

Filed Nov. 2, 1946. Charles E. Stewart, clerk. 

MOTION OPPOSING SUMMARY JUDGMENT 

Now comes the plaintiff through his counsel and opposes the 
motion for summary judgment, and calls attention to the affi¬ 
davits annexed hereto and made a part hereof. 

Plaintiff says that there is no basis for summary judgment 
in that the pleadings show that there is a genuine issue of fact 
that can only be determined at a hearing on. the merits. 

James J. Laughlin, 

National Press Building , 

Washington, D. C., 

James J. Laughlin, 

Washington, D. C., 
Counsel for Plaintiff. 






Affidavit of Harvey A. Edge in Opposition to Defendants? Motion 

I certify that I have this day mailed copy of this opposition 
and affidavits to Robert Mandel, Attorney, Department) of 
Justice, Washington, D. C. 

James J. Laughlin, 

This, the 1st day of November 1946. 

James J. Laughli^. 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 
Harvey A. Edge, plaintiff 


Civilian Production Administration, et al., defendants 

Filed Nov. 2, 1946. Charles E. Stewart, clerk. 

AFFIDAVIT OF HARVEY A. EDGE 

Harvey A. Edge, being first duly sworn on oath, as required 
by law, deposes and says: 

1. The War Production Board and successor agency, the 
Civilian Production Administration, have violated the V|et- 
•erans’ Preference Act of 1944. and the Civil Service Commis¬ 
sion Departmental Circular 510 in their arbitrary action in 
reduction in force in my case, and I have completely exhausted 
all administrative procedure available to me in an effort to get 
them to comply with the law and the Civil Service Commission 
regulations, but they maintain their position to the extent of 
defying the law and the three rulings of the Civil Service Coin- 
mission on my appeal, and continue to refuse to restore mej to 
my position from which they illegally separated me on Septem¬ 
ber 30, 1945. At this time they are defying the court’s order 
of October 7, 1946, and continue to refuse to restore me to ijny 
former position as of September 30, 1945. Therefore, I am 
asking this court to force the Civilian Production Administra¬ 
tion to comply with the Veterans’ Preference Act of 1944, ^he 
Civil Service Commission’s regulations issued in accordaiice 
with that law, Departmental Circular 510. I am not asking, 




98 


Affidavit of Harvey A. Edge in Opposition to Defendants' 1 Motion 

as alleged by the Civilian Production Administration in the 
motion by defendant for summary judgment, the court to pass 
on my qualifications for any one position as stated by the de¬ 
fendant. The defendant states “Plaintiff asked the court to 
determine whether or not he is qualified to fill the position occu¬ 
pied by Neal.” This is an absolute untrue statement of fact. 
The reference made by defendant to the case of Kline versus 
United States is not in any way applicable to this case. My 
qualifications and efficiency of performance have been repeat¬ 
edly established by the Civil Service Commission and the ad¬ 
ministrative agencies of the Government, as is evidenced by 
the Civil Service Commission’s examinations, review, and ap¬ 
proval of appointments by the Civil Service Commission, and 
by my efficiency rating given by my superiors in the War Pro¬ 
duction Board. My current efficiency rating is the highest 
possible to receive—“Excellent”—which was received while 
in my former position as of September 30. 1945. that of Deputy 
Branch Chief. Special Equipment Branch of General Indus¬ 
trial Equipment Division. Equipment Bureau. Grade CAF-13. 
The statement by defendant’s motion that the Civil Service 
Commission “instructed the CPA to rehire the plaintiff” is an¬ 
other untrue statement of fact. The Civil Service Commission 
on October 24, November 1, and November 2S, 1945. ordered 
the WPB and CPA to restore me to active duty in com¬ 
pliance with the Veterans’ Preference Act of 1944 and Depart¬ 
mental Circular 510. My old job had not been abolished, but 
the job was consolidated with that of another branch, and a 
war service nonveteran employee was placed in the job of su¬ 
pervising the functions formerly supervised by me, and he con¬ 
tinues to supervise these functions. I have not refused to take 
the oath of office as required by 5 U. S. C. 16. I took this oath 
as required, and also took the oath of loyalty required by all 
Federal employees by the Act of the Seventy-ninth Congress 
in 1946. The statement of defendant that “the plaintiff has re¬ 
peatedly been offered the position he seeks” is another misstate¬ 
ment of fact. I have suffered actual and substantial injuries 
because of the refusal of WPB and CPA to comply with the 
law and Civil Service regulations and orders. 
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i 

2. Apparently the purpose of the affidavit of Leon L. Wbeel- 
ess is to mislead the court by distorting the facts. There: are 
several misstatements of facts; for example, such as: 

In referring to reduction in force notice in paragraph 4, jMr. 
Wheeless said: “These notices were issued in compliance with 
retention preference regulations which had been prescribed by 
Civil Service Commission which were contained in Depart¬ 
mental Circular 510 dated November 15, 1944.” My notice 
was not given in compliance with the regulations of Civil Serv¬ 
ice contained in Departmental Circular 510 nor in compliance 
with the Veterans’ Preference Act of 1944. This fact has been 
sustained bv the official actions of the Civil Service Commission 
on my appeal from the reduction in force notice, which ar^ as 
follows: 

A. Departmental Circular 510 provides: 

1 . Section 1 . Authority .—“Under the provisions of the Vet¬ 
erans’ Preference Act of 1944 (Public Law 359, 7Sth Congrjess, 
Second Session) these rules establish degrees of retention pref¬ 
erence and uniform rules for reduction in force.” 

2. Section 2. “Competitive levels means all positions in 
the same grade of the same service, trade, or profession (al¬ 
though they may have different titles and different pay ratjss) 
in which interchangeability of personnel is feasible.” 

3. Section 3. “Retention preference classification. —All 

employees serving under appointments without time limitation 
or who were transferred or promoted without break in servjice 
from appointments without time limitation to appointments 
with time limitation * * *. 


“A-l—With veterans’ preference unless efficiency is less than 
good.” I 

4. Section 6. “Special rules relating to consolidation apd 
mergers. —Before any reduction in force is made as the result 
of a transfer of any or all of the functions of one department 
to another continuing department, all veterans’ preference 
employees and all retention group A employees assigned to any 
such function to be transferred to the continuing department” 

5. Section 7. “Reduction in force. —The compilation of i[e- 
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tention registers—a retention register to be compiled for each 
competitive level in which a reduction in force is to be made, 
showing the names of all employees in competition by retention 
groups and subgroups.” * * * “This register shall be main¬ 
tained in the order specified for inspection by the employees.” * 

6. Section - 12. “Reduction in force. —Special rules on liqui¬ 

dation * * * except that no employee with veterans’ pref¬ 
erence shall be separated before employees without veterans’ 
preference, where their positions are immediately interchange¬ 
able.” 1 , 

7. Section 13. “Reduction in force appeals. —-'Any employee 
who feels that there has been a violation of his rights under 
these regulations may appeal to the appropriate office to the 
Civil Service Commission. * * *” 

8. Section 14. “Actions disapproved by the Civil Service 

Commission. —Whenever the Civil Service Commission, as the 
result of a decision on the appeal of an employee, disapproves 
the action taken under these regulations, the head of a depart¬ 
ment or Government entity shall restore the employee to active 
duty.” i 

There is no provision in the Departmental Circular 510 for 
an appeal from the decision of the Civil Service Commission 
by an agency. 

B. On September 4, 1945, I filed an appeal with the Civil 
Service Commission, asking them to disapprove my reduction 
in force notice, effective September 28. 1945. because it was 
given in violation of the Veterans’ Preference Act of 1944, and 
Departmental Circular 510. 

On October 24, 1945, the Civil Service Commission ruled dis¬ 
approving the action of WPB. The letter of October 24, 1945, 
which I received from the Civil Service Commission, in reply 
to my appeal stated: “The investigation in your case has dis¬ 
closed that in the circumstances attending your separation your 
rights, as a veteran-preference employee entitled to group A-l, 
retention preference classification, to retention in a civilian 
position in the WTB in preference to non-veteran-preference 
employees as provided in the Veterans’ Preference Act of 1944 
were not given due consideration. We are, therefore, inform- 
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ing the WPB today that its action by which you were separated 
from your civilian position on September 28, 1945, is disap¬ 
proved by the Civil Service Commission.” 

In the affidavit of Leon L. Wheeless in support of defendants’ 
motion for summary judgment, paragraph 10, states: 
“That both Mr. Edge and Mr. Thornhill were placed in 
group B, as not having a classified Civil Service status, $,nd 
in subgroup B-l * * In the same affidavit, Mr. 

Wheeless states that * * * “employees were assignee! to 
the appropriate group and subgroup, on the basis of natur^ of 
appointments, veterans’ preferences, and efficiency ratings! as 
provided in Departmental Circular 510.” This was not true 
in my case, as the Civil Service Commission ruling of October 
24, 1945, proves. 

In the letter of Civil Service Commission to Carlton Hay¬ 
wood, Director of Personnel of WPB, states that my “erronepus 
group classification” was in violation of Departmental Circiilar 
510. The Commission’s investigation has disclosed that the 
appellant has established veterans’ preference and has been 
employed continuously in the Federal civilian service sipce 
February 3, 1939, under an appointment not expressly limited 
in time. He is. therefore, properly classifiable in group A+-1, 
rather than group B-l, for retention preference purposes.” I 

The same letter further pointed out the failure of WPB to 
comply with the provisions of section 14 of the Veterans’ Pref¬ 
erence Act. This letter did not say, as implied by Mr. Leon 
L. Wheeless in his affidavit, paragraph 13, that there is only one 
position that I am qualified to fill and that their action was 
disapproved because of that. It cited one position occupied 
by a group B nonveteran employee, which position as sectibn 
chief I held immediately prior to my promotion to Depqty 
Branch Chief, and which position I supervised after becoming 
Deputy Branch Chief; and further stated, “It is possible aiso 
that a bureau-wide search may reveal other positions occupied 
by war-service employees for which the appellant is qualified.” 
It further stated: “In the circumstances, Mr. Edge’s separa¬ 
tion is necessarily disapproved. This letter may be accepted 
as your authority to restore the employee to duty.” 
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In paragraph 8 of Mr. Leon L. Wheeless’ affidavit, he states: 
“The appropriate registers were prepared in the Division of 
Personnel Management/’ Section 7 of Departmental Circular 
510 provides that registers must be made up, and further pro¬ 
vides that, “This register shall be maintained in the order speci¬ 
fied for inspection by employees * * 

In accordance with this provision of Departmental Circular 
510, I w’ent to the office of personnel and asked to see the re¬ 
duction in force register on which my name appeared. I was 
told on August 29, 1945, by one personnel officer that they had 
not made up a register, and by another that it had not been 
completed. Therefore, I was not permitted to examine the reg¬ 
ister as provided in section 7 of Departmental Circular 510. 

In paragraph 10 of the affidavit of Mr. Leon L. Wheeless, he 
states: “That the determination by the Division of Personnel 
Management of competitive levels for this reduction in force 
placed the position occupied by Mr. Edge in competition with 
that occupied by Mr. Thornhill.” * * * “That both Mr. 

Edge and Mr. Thornhill were placed in group B, as not having 
classified Civil Service status, and in group B-l as having vet¬ 
erans’ preference and efficiency ratings of ‘Good’ or better.” 

The Civil Service Commission determined that this was an 
“erroneous classification” in my case, that I was rightfully clas¬ 
sifiable A-l, and not B-l. There is a flagrant inconsistency in 
the statements of Mr. Leon L. Wheeless referred to above, and 
a letter dated September 5, 1945, from Mr. Carlton Hayward, 
Director of Personnel, to me. Mr. Leon L. Wheeless states 
that: “Placed the position occupied by Mr. Edge in competi¬ 
tion with that occupied by Mr. Thornhill.” Mr. Carlton Hay¬ 
ward in his letter to me stated: “That none of the other posi¬ 
tions in the General Industrial Equipment Division are in com¬ 
petition with your present position.” The position of Mr. 
Thornhill was in the General Industrial Equipment Division 
as he -was one of the Section Chiefs under my supervision in 
the branch in which I was Deputy Branch Chief in the General 
Industrial Equipment Division. 
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There is no provision for an appeal by the agency from the 
decision of the Civil Service Commission on appeals, Depart¬ 
mental Circular 510, Section 14. “Actions disapproved by phe 
Civil Service Commission. Whenever the Civil Service Com¬ 
mission, as the result of a decision on the appeal of an employee, 
disapproves the action taken under these regulations, the Ityad 
of the department or governmental entity shall restore the Em¬ 
ployee to active duty.” 

However, in the face of these explicit rulings, regulations, 
and the Veterans’ Preference Act, and the disapproval of tyeir 
action by Civil Service Commission, the WTB (CPA) defied 
them all and flatly refused to restore me to duty. 

I reported for duty on October 29, 1945, at S:30 a. m., but 
was not able to find Mr. Hayward or Mr. Wheeless on duty— 
finally at 3 p. m. on October 30, 1945, Mr. Hayward, Diredtor 
of Personnel, talked with me. Mr. Hayward was very provoked 
at the action of the Civil Service Commission in disapproving 
the action of WPB. and said very emphatically that he was 
not going to. put me on the pay roll, that the decision of tye 
Civil Service Commission and the Veterans’ Preference Act 
did not have any teeth in them and, therefore, was not binding. 
I told him that I had not been separated from the rolls dnd 
he said he would see that I was; and on October 31, 1945, I 
received the notice of personnel action, separating me as! of 
September 30, 1945. The plain mandate of the Civil Service 
Commission has been disobeyed, and I was not restored to di}ty. 
There is no room for the alleged inconsistencies devised by 
Mr. Leon L. Wheeless in paragraph 14 of his affidavit, as the 
law, regulations, and the ruling of the Civil Service Commission 
are very plain and explicit. 

Mr. Leon Wheeless stated in paragraph 14: “That because 
of these inconsistencies and to clarify the application of this 
policy for future cases, it was determined by the Director of 
Personnel that the Civil Service Commission should be re¬ 
quested to review its decision with respect to Mr. Edge.” I 
cannot believe that it w'as the intent of Congress that I, or 
any other veteran-preference employee should be forced to 
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stay off the pay roll and suffer financial, professional, and per¬ 
sonal injury caused by the failure of an agency to abide by the 
law, while the officials responsible wrangled. 

When the WPB refused to restore me to duty in accordance 
with the directions of the Civil Service Commission. I reported 
that fact to the Civil Service Commission and the Hon. Arthur 
S. Flemming, Civil Service Commissioner, verbally instructed 
me to report for duty each day to protect my rights. This is 
affirmed by the affidavit of the Hon. Arthur S. Flemming on 
October 14, 1946, in which he states “* * * your affiant 

states that, as a member of the United States Civil Service 
Commission, he advised the plaintiff, Harvey A. Edge, to report 
for duty in conformance with the Commission’s determination 
as set forth in its letter of October 24, 1945 (Exhibit II).” 

Furthermore, on November 1, 1945, the Civil Service Com¬ 
mission addressed a letter to the Chairman of the War Pro¬ 
duction Board which stated: 

“Reference is made to the separation of Harvey A. Edge 
from a position with the War Production Board on or about 
September 28, 1945. in reduction in force. Mr. Edge appealed 
from this action and his appeal was sustained by the Civil Serv¬ 
ice Commission. Under the provisions of regulations issued 
by the Commission pursuant to section 12 of the Veterans Pref¬ 
erence Act of 1944, your office was advised of the decision on 
Mr. Edge’s appeal in a letter dated October 24, 1945. Upon 
receipt of this letter, the War Production Board was obligated 
to restore Mr. Edge to duty. We are currently advised that 
Mr. Edge has not been restored to duty although he presented 
himself, ready, willing, and able to resume work.” 

After receiving this second letter from the Civil Service Com¬ 
mission, stating that their action was disapproved and that 
they were obligated to restore me to duty, the WPB (CPA) 
continued to refuse to restore me to duty. However, I con¬ 
tinued to report for duty in compliance with the ruling and 
Commissioner Flemming’s instructions. 

Even though there is no provision for an appeal by an agency 
from the decision of the Civil Service Commission in a reduc- 
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tion in force action, the WPB defied their decision and insisjted 
that they were going to appeal the decision of Civil Service 
Commission. On November 23, 1945, I was called to appear 
before a committee at Civil Service Commission for examina¬ 
tion in connection with the appeal of WPB (CPA). The Hon. 
Arthur S. Flemming states in his affidavit of October 14, 1946: 

“Therefore, the agency, the Civilian Production Administra¬ 
tion, appealed from the decision of the Commission and ihe 
matter was reinvestigated and reexamined by the Comnjiis- 
sion and the original determination of the Commission was 
affirmed. The Commission so notified the agency, Civil|an 
Production Administration, by letter dated November 28,1945, 
which letter is set forth in plaintiff’s complaint on page$ 9 
and 10.” 

Again, the Civil Service Commission ruled for the third tifne 
that the action of WPB and CPA was disapproved, and th^t I 
was to be restored to duty. In the letter of November 28,1^45, 
the Commission said, “The Commission has conducted a 
searching investigation into the qualifications of Mr. Ecjlge 
* * *, it has been determined that Mr. Edge is amply 
qualified to perform the duties of the consolidated position.’f 

“In the face of the foregoing decision and the regulations 
issued by the Commission, pursuant to section 12 of the Vet¬ 
erans’ Preference Act 1944. you are informed that Mr. Edgd, a 
veteran, is entitled to restoration to duty, and the Civilian 
Production Administration, as the successors to the particular 
functions of the War Production Board in which the position in 
question existed, is therefore obliged to effect the restoration 
without delay. 

“By direction of the Commission: signed H. B. Mitchell, 
president.” 

In the face of all these orders, the CPA still refused to restore 
me to active duty. On November 30,1945, Mr. Leon L. Wh^el- 
ess gave me a second reduction-in-force notice, effective Decem¬ 
ber 31,1945, and offered me a new appointment for one moijth 
with a new oath of office as if I had never been employed Jin 
the agency, but flatly refused to restore me to active duty! in 
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accordance with the Civil Service Commission regulations and 
orders in my case. Naturally, I objected to such evasion of 
the law and regulations and being hired when I had not been 
separated legally. It would have resulted in a break in service 
and loss of all benefits that accrue to continuous service, such 
as group A classification, retirement, transfer rights, etc. 

C. On December 21, 1945. apparently in an effort to find a 
way of escape in their flagrant violation of the Law, Civil Serv¬ 
ice Commission regulations and orders, the CPA wrote the 
Comptroller General a letter giving certain alleged statements 
of facts and asking the Comptroller to answer two questions 
based on the alleged facts given by them. They did not ask 
the Comptroller to review the case and obtain the facts, but to 
answer their two questions from the alleged facts they gave 
in their letter. 

The letter to the Comptroller General referred to above is 
not a true statement of facts. The CPA had distorted the facts, 
and made absolutely false statements. If the true facts of the 
case had been submitted to the Comptroller General by the 
head of the agency, I am convinced, from my conversation with 
Comptroller Lindsay C. Warren on March 1,1946, that the de¬ 
cision of the Comptroller General would have been very dif¬ 
ferent from that rendered on the misstatement of facts pre¬ 
sented by CPA. 

The United States Courts have repeatedly established the 
fact that “Regulations must be consistent with law. they may 
not be extended so as to alter, amend, or defeat a law already 
enacted by Congress.” “Where rights, duties, and obligations 
are defended by statute, they cannot be taken away or abridged 
by the regulations of an executive department.” (Page 25, 5 
U. S. C.) 

“Department practice in the administration of a statute will 
control the courts only when such practice is reasonable.” 

“The regulation of a department in settling its accounts are 
subject to a revision of a court and jury, when they work mani¬ 
fest injustice to individuals.” (P. 26, 5 U. S. C.) 

With reference to paragraph 23 of affidavit of Mr. Leon L. 
Wheeless, the documented facts, that I have presented, are 
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I 

proof that my illegal separation was not in compliance with 
Departmental Circular 510, nor the Veterans’ Preference Act 
of 1944, and that CPA has repeatedly defied the law, regula¬ 
tions and Civil Service Commission rulings that I be restored 
to active duty. I have not refused to take the oath of office, as 
required by 5 U. S. C. 16. I did reply to the proper official ion 
all communications referred to by Mr. Leon L. Wheeless. j 

As a result of the actions of WPB and CPA in refusing to 
comply with the Law, I have suffered financial, professional, 
and personal injury. 

3. Reference is made to the second paragraph of the affidavit 
of Commissioner Arthur S. Flemming, in which he states, “Tjhe 
official records of the United States Civil Service Commission 
disclose that the plaintiff. Harvey A. Edge, as of August SO, 
1945, was an employee of the Civilian Production Administra¬ 
tion without classified status.” The fact that the “offidial 
records of the Civil Service Commission discloses,” a statement 
does not make it a fact because the “official records of the 
Civil Service Commission” are not without error, since those 
who record the official record are not infallible. In fact, the 
above-quoted passage states that I was an employee of CI^A 
as of August 30, 1945. The CPA did not come into existence 
until November 3, 1945. More important, the “official record 
of Civil Service Commission” is in error in my case, as shown 
by the following facts: 

My veterans’ preference was established with Civil Service 
Commission in connection with an economist examination in 
1939, which I passed and was allowed five (5) points veterans’ 
preference on the examination. I received “Form 2842, Sep¬ 
tember 1935, United States Civil Service Commission, Wash¬ 
ington, D. C., five (5) point preference allowed * * * The 
Commission returned herewith the record of military service 
submitted by you * * * this form may be submitted ks 

proof of such preference in connection with any other appli¬ 
cation which you may file. United States Civil Service Cork- 
mission.” 

On September 14, 1945, my service history as recorded <j>r> 
Form 1472, September 1939, from the Service Record Division 
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of United States Civil Service Commission stated that I did 
not have military preference. 

On October 3, 1945, the Civil Service Commission reported 
on Form 4428, December 1944, that their official record dis¬ 
closed the following: 

“Five (5) point preference allowed on September IS, 1945.” 

On March 6, 1946, the Civil Service Commission reported to 
another Government agency, on Form No. 4427, May 1944, that 
I did not have veterans’ preference. 

In the letters of the Civil Service Commission of October 24. 
November 1, and November 28, 1945, and the affidavit of Com¬ 
missioner Arthur S. Flemming on October 14, 1946, states that 
I have veterans’ preference. 

The error in the official record of Civil Service Commission 
relative to my veterans’ preference was called to the attention 
of Commissioner Arthur S. Flemming on December 4,1945, and 
I asked that he have the official record corrected, and he said 
that he would. However, it was not corrected as of March 6, 
1946, and I do not know whether it has been corrected yet. 

It is worthy of note that exhibit III is not “made a part 
hereof” of Commissioner Flemming’s affidavit as exhibits I 
and II were. 

I have been informed and from my knowledge of the Civil 
Service Commission rules, I have classified civil-service status, 
and am entitled to all the rights and benefits of a permanent 
Government employee with over five (5) years’ continuous 
service. 

4. After I had exhausted all administrative procedure avail¬ 
able to me, and the CPA still refused to restore me as ordered 
by Civil Service Commission, I sought relief in the court. On 
October 7, 1946, the United States District Court ordered: 

“Order that the motion be and the same is hereby granted 
and the CPA and J. D. Small, Administrator, are authorized 
and directed to restore the plaintiff, Harvey A. Edge, to active 
duty forthwith in the same official position and status held at 
the time of the plaintiff’s erroneous separation on September 
30, 1945, and plaintiff to have the benefits and privileges of all 
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accrued rights flowing from such position and official status 
with no impairment in plaintiff’s chain of continuous service.” 

Signed by Justice T. Alan Goldsborough. 

I have not been restored to my same official position and 
status held at the time of my wrongful separation on $ep- 
tember 30, 1945. 

Mr. Leon L. Wheeless, Director of Personnel, said on Octo¬ 
ber 7,1946, that he was putting me in my same job that I Jield 
on September 30, 1945, Deputy Chief of Special Equipnjient 
Branch, Equipment Division CAF-13, 7341.60. 

Mr. William M. Martin, Special Assistant to the Direptor 
of Industry Operations, Mr. Fred Glover, told me that the 
Director of the Equipment Division, Mr. C. R. Heller, [was 
away but immediately upon his return on October 14, 1946, 
that he would instruct Mr. Heller to give me my former assign¬ 
ment. I saw Mr. Heller at 9 a. m. on October 14, 1946, but 
he did not give me any assignment nor discuss the work of my 
position, and as yet I have not been placed in my job as ordered 
by the Court. 

Harvey A. Edge. 

Harvey A. Edg^. 

Subscribed and sworn to before me this 1st day of November 
1946. 

[seal] Flora Hoch, 

Notary Public , D. C. 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 

v. 

Civilian Production Administration, et al., defendants 

Filed Nov. 2,1946. Charles E. Stewart, clerk. j 

AFFIDAVIT OF SYDNEY FELDMAN 

Sydney Feldman, being first duly sworn on oath, as required 
by law, deposes and says that he was an employe of the WPB 
and its successor Agency, CPA. 

764861—47-11 
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From September 1945 to April 1946 I was President of the 
CPA Branch of the United Federal Workers of America, Local 
#1—an organization of employees of CPA, which was con¬ 
cerned primarily with the welfare of all CPA employees, par¬ 
ticularly since this was a period during which many employees 
were terminated. Consequently, I was very much concerned 
when the case of Harvey A. Edge, Deputy Branch Chief of 
Special Equipment, CAF-13, came to my attention. 

When I learned that Mr. Edge is a veteran, entitled to the 
rights and benefits of Veterans’ Preference Act of 1944, and 
Departmental Circular 510, and entitled to A-l classification 
under regulations set forth in Departmental Circular 510, and 
had received a reduction in force notice, I familiarized myself 
with the facts of the case. I read the documents and had 
telephone conversations and personal calls to Mr. Carlton Hay¬ 
ward, Director of Personnel, and Mr. A. Marvin Braverman, 
Assistant to the Administrator, in an effort to get them to re¬ 
store Mr. Edge to - active duty in compliance with Departmental 
Circular 510 and Civil Service Ruling of October 24, 1945. 

I tried repeatedly to get Mr. Braverman to submit all the 
true facts to the Comptroller General after the CPA has sub¬ 
mitted a letter which did not give all the true facts of the case. 
I was not able to get them to correct the misstatements as Mr. 
Braverman said to me that they would not submit anything 
that would reflect on the Administration of CPA. 

On October 24, 1945, the Civil Sendee wrote to the WPB 
(now CPA) disapproving the separation of Mr. Edge, and 
Mr. Carlton Hayward admitted to me that this letter was 
received in his office on October 29, 1945, at 10:00 a. m., and 
that the termination notice was mailed to Mr. Edge after that 
time. 

The CPA claims that the advice of personnel action was 
prepared on October 22, 1945. The true facts are that this 
advice, terminating Mr. Edge, was mailed by the WPB on 
October 29, 1945, at 3:00 p. m., and was received by Mr. Edge 
on October 31, 1945. 

In a ruling by the Comptroller General (B-2S964, Volume 
22, page 291) paragraph 4 states that a separation does not 
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become effective until the employee receives proper notice 
thereof. In this case, Mr. Edge received a notice on OctotJer 
31, 1945, seven days after such action had been disapproved 
by the Civil Service Commission, and two days after the WPB 
admitted receiving notice of this disapproval. 

. It is my firm belief that the separation of Mr. Harvey A. 
Edge was unauthorized, and illegally made by Mr. Carlton 
Hayward, Director of Personnel of WPB and CPA, and made 
in violation of Veterans’ Preference Act of 1944 and Depart¬ 
mental Circular 510, and that as a result Mr. Edge has suffered 
financial, professional, and personal injury. 

Sydney Feldman. 
Sydney Feldman.I 

Subscribed and sworn to before me this 1st day of November 
1946. 

[seal] Katherine Kallivas, 

Notary Public, D. C\ 

My commission expires December 31, 1948. 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 
Harvey A. Edge, plaintiff 

V 

Civilian Production Administration, et al., defendants 

Filed Nov. 2,1946. Charles E. Stewart, clerk. 

affidavit of leolin h. neville-thompson 

Leolin H. Neville-Thompson, being first duly sworn on oath, 
as required by law, deposes and says that the Veterans of For¬ 
eign Wars of the United States, Department of the District i>f 
Columbia, took an active interest in the case of Mr. Harvey 
A. Edge in his dispute with the Civilian Production Adminis¬ 
tration (formerly WPB). 
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Defendants' Motion 

1. Mr. Edge appeared before me in person on the morning 
of October 17, 1945, to request that the Veterans of Foreign 
Wars, Department of the District of Columbia, assist him in 
obtaining a reinstatement to his former position, which he 
held with the Civilian Production Administration, from which 
he maintained that he had been illegally separated, under 
Public Law 359, sec. 12, and Departmental Circular No. 510, 
sec. 14. 

2. On November 9,1945, a letter was sent by me to the Hon¬ 
orable Arthur S. Flemming, Commissioner of the Civil Service 
of the United States, protesting the action of the Civilian Pro¬ 
duction Administration. 

3. On November 17, 1945, a letter was sent by mo to the 
Honorable J. D. Small, Director, now T Administrator, of the 
Civilian Production Administration, protesting the action of 
Mr. Carlton Hayward, then Director of Personnel of the Civil¬ 
ian Production Administration, in his continuance to disregard 
the decision of the Civil Service Appeal Board. 

4. Wired the Honorable J. D. Small, Director, now Admin¬ 
istrator, of the Civilian Production Administration, “F.cqucst- 
ing immediate reinstatement of Mr. Harvey A. Edge under 
Public Law 359, sec. 12, and Departmental Circular 510, see. 
14.” Also wired to the Honorable Arthur S. Flemming, Com¬ 
missioner, Civil Service of the United States for the prosecution 
of the reinstatement of Mr. Edge. 

5. On December 28, 1945, a letter was sent by me to the 
Honorable Lindsey C. Warren, Comptroller General of the 
United States, requesting a ruling on the Edge Case, as it was 
maintained that the Civilian Production Administration had 
avoided the issue in its request to the Comptroller General. 

6. Another letter was sent by me to the Honorable Lindsay 
C. Warren, Comptroller General, requesting a review of the 
case, as the facts as presented by the Civilian Production Ad¬ 
ministration were still misrepresented. 

7. On February 28, 1946, the case of Mr. Edge was referred 
to Mr. James W. Cannon, General Counsel for the Veterans of 
Foreign Wars of the Lnited States. After a lengthy confer- 
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I 

i 


ence, Mr. Cannon wrote to the Honorable Harry S. Trumjan, 
President of the United States, on February 28, 1946, request¬ 
ing that he “Use your good office in connection with this com¬ 
plaint to see if the matter cannot be corrected immediately, t 

Leolin H. Neville-Thompson, 

Leolin H. Neville-Thompson, 

’ i 

Chairman, Veterans’ Affairs. 

Subscribed and sworn to before me this 1st day of November 
1946. 

[seal] Julia E. A. Boyden, 

Notary Public, D. C\ 

Com. Ex. 8-31-49. 

! 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 

v. 

Civilian Production Administration and J. D. Small, 

DEFENDANTS 


Filed Nov. 18, 1946. Charles E. Stewart, clerk. 
motion for contempt adjudication 

Now comes the Plain tiff and moves the Court for an order 
adjudicating defendant Small in contempt of Court for failure 
to comply with order of Court dated October 7, 1946, and calls 
attention to affidavit annexed hereto and made a part hereof. 

James J. Laughlin, 

James J. Laughlin, 

National Press Building, 

Counsel for Plaintiff. 

Personally served copy of the within on J. D. Small, by per¬ 
sonally serving H. L. Price, General Counsel, 11/21/46. Bruce 
Matthews, U. S. Marshal in and for the D. of C. By Mauricb 
B. Spittle, Deputy U. S. Marshal, Md. •! 

764861—47 - 12 
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Contempt Adjudication 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 
v. 

Civilian Production Adm. and J. D. Small, defendants 
Filed Nov. 18, 1946. Charles E. Stewart, clerk. 

AFFIDAVIT OF HARVEY A EDGE 

Harvey A. Edge, being duly sworn on oath as required by 
law, states that he is Plaintiff in the above-entitled cause and 
says further unto the Court that up to the time of the signing 
of the affidavit, that is to say, November 15, 1946, he has not 
been restored to his old position as directed by the Court in its 
order of October 7, 1946, and he says also unto the Court that 
although he has reported for duty from day to day from Octo¬ 
ber 7,1946, up to and including the present day, he has received 
no compensation whatsoever. 

Harvey A. Edge. 
Harvey A. Edge. 

Subscribed and sworn to before me this 15th day of Novem¬ 
ber 1946. 

[seal] Jean Murdock, 

Notary Public, D. C. 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 

v. 

Civilian Production Administration, et al., defendants 
Filed Dec. 5,1946. Charles E. Stewart, clerk. 
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AFFIDAVIT OF J. D. S MAL L IN OPPOSITION TO PLAINTIjFF’S 
MOTION FOR CONTEMPT ADJUDICATION 

J. D. Small, being first duly sworn, deposes and says: ! 

1. That he is the Administrator of the Civilian Production 
Administration duly appointed by the President of the United 
States; that said Administration is organized into four Offices, 
five Bureaus, twenty-tw T o Divisions, and numerous Branches 
and field offices; that on October 7, 1946, 3,528 persons \Vere 
employed in its Washington and field offices; that affiant has 
heretofore delegated to Leon L. Wheeless, Director of Person¬ 
nel, responsibility for the appointment of personnel and the 
approving of personnel changes in the Civilian Production Ad¬ 
ministration ; that the head of each of the various Offices, Bu¬ 
reaus, and Divisions is responsible for assigning functions and 
duties to all personnel under his supervision; that Frederic S. 
Glover is Director of the Bureau of Industry Operations |nd 
that C. R. Heller is Director of the Equipment Division. 

2. That on Thursday, November 21, 1946, affiant was jin- 
formed that the United States Marshal had served upon HJ L. 
Price, General Counsel for the Administration, a copy of a 
certain Motion for Contempt Adjudication filed by the plain¬ 
tiff in this action; that on Monday, November 25, 1946, affiant 
called to his office the said Frederic S. Glover and the said Leon 
L. Wheeless, and directed that they immediately take all st^ps 
necessary to comply wdth the temporary mandatory injunction 
issued by this Court on October 7, 1946, and that the plaintiff 
be assigned duties which would be commensurate with }iis 
ability and would keep him adequately employed; that in con¬ 
firmation of said instructions affiant on November 27, 1946, 
signed and sent to the said Glover a memorandum copy of 
which is attached hereto and marked “Exhibit A.” 

J. D. Small. 

J. D. Small. 

District of Columbia, $s: 

Sworn to and subscribed before me this 5th day of December 
1946. 

[seal] Marie L. Siebold, 

Notary Public . 

My commission expires Jan. 19,1947. 
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Exhibit A 

Civilian Production Administration, 

November 27, 19J+6. 

Piled Dec. 5, 1946. Charles E. Stewart, clerk. 

MEMORANDUM 

To: Mr. Frederic S. Glover, Director, Bureau of Industry 
Operations. 

From: J. D. Small, Administrator. 

Subject: Compliance with Mandatory Injunction issued in 
Harvey A. Edge v. CPA and J. D. Small. 

I am informed that on Thursday afternoon, November 21, 
1946, the United States Marshal served on Harold L. Price, our 
General Counsel, a copy of a motion for Contempt Adjudica¬ 
tion in the case of Edge v. Civilian Production Administration 
and J. D. Small, District Court of the United States for the 
District of Columbia, Civil Action 36160. Mr. Price accepted 
service on my behalf, as I am the party defendant against whom 
the motion for Contempt Adjudication is directed. 

I understand that Mr. Price gave instructions immediately 
upon the issuance of the Injunction on October 7, 1946, to re¬ 
employ Mr. Edge with duties commensurate with his abilities, 
and to comply in every way with the order of the Court. 

This is the first time that this litigation has been brought 
directly to my attention. I have never met Mr. Edge and have 
no knowledge of what has been done to restore him to active 
duty as an employee of the Civilian Production Administra¬ 
tion. However, at this time I vrant to make it absolutely clear 
to you that I wdsh you to take every step in your power to com¬ 
ply with the preliminary Mandatory Injunction issued by Jus¬ 
tice Goldsborough in the above case on October 7, 1946. I 
know that the activities of the General Industrial Equipment 
Branch of the Equipment Division of your Bureau, in which 
Mr. Edge was employed up to September 30, 1945, have been 
sharply curtailed due to the elimination of many of our control 
Orders and I understand that there are only eleven persons em- 
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I 

ployed in the Branch as compared with 113 on August 30,1945. 
Nevertheless, if it is possible to arrange duties which Mr. [Edge 
is capable of performing and which will keep him fully em¬ 
ployed, I wish you immediately to make such arrangement^. If 
it is not possible to provide employment in the General Indus¬ 
trial Equipment Branch, then every effort must be made tb find 
a suitable position for him in a Branch of some other Division. 

I have every desire to comply fully with the order of Justice 
Goldsborough, and I am giving you these instructions fot* the 
express purpose of securing such compliance, in confirmition 
of my verbal instructions given you on November 25, 194(|>. 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 
Harvey A. Edge, plaintiff 

». j 

Civilian Production Administration, et al., defendants 
Filed Dec. 5,1946. Charles E. Stewart, clerk. 

AFFIDAVIT OF RALPH L. TEMPLE IN OPPOSITION TO PLAIN¬ 
TIFF’S MOTION FOR CONTEMPT 'ADJUDICATION 

Ralph L. Temple being first duly sworn deposes and say$: 

1. That he is Chief of the Accounts and Audits Branclji of 
the Civilian Production Administration and in this position 
has the responsibility for preparing and certifying to the Treas¬ 
ury Disbursing Office of the United States for payment all pay 
rolls covering salaries of employees in the Civilian Production 
Administration; that in exercising this responsibility he is sub¬ 
ject to the provisions of Public Law 389,77th Congress (55 Stat. 
875), commonly known as the “Certifying Officer’s Act”. 

2. That shortly after October 7, 1946, affiant received frpm 
the Division of Personnel Management of the Civilian Produc¬ 
tion Administration an “Advice of Personnel Action” showing 
that the plaintiff had been restored to active duty with ^,he 
Civilian Production Administration at 1:45 o’clock p. m. son 
October 7, 1946, by order of Justice T. Alan Goldsborough of 
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the District Court of the United States for the District of 
Columbia; that such restoration to active duty was without the 
requirement that the said plaintiff take an oath of office and 
that said oath of office was not taken by the plaintiff on or 
subsequent to October 7,1946. 

3. That on January 7,1946, and February 26,1946, the Comp¬ 
troller General of the United States rendered opinions in each 
of which he ruled that the plaintiff might not be restored to 
active duty with the Civilian Production Administration nor 
paid salary for the performance of such duty except after the 
taking of an oath of office. 

4. That on October 24,1946, affiant again sought the opinion 
of the Comptroller General on the question of whether he could 
lawfully certify a pay roll covering plaintiff’s service prior to 
plaintiff’s taking the oath of office and affiant then formally 
submitted to the Comptroller General a pay roll covering plain¬ 
tiff’s services during the pay period ending October 19, 1946, 
and requested the Comptroller General’s authority for the cer¬ 
tification of this pay roll and subsequent pay rolls to the Treas¬ 
ury Disbursing Office for payment; that on November 25,1946, 
affiant received an opinion from the Comptroller General again 
stating that the oath of office would be required; that a copy 
of said opinion is attached hereto as Exhibit A; that affiant has 
consequently not certified such pay roll. 

Ralph L. Temple, 
Ralph L. Temple. 

District of Columbia, ss. 

Sworn to and subscribed before me this 5th day of Decem¬ 
ber 1946. 

[seal] Marie L. Siebold, 

Notary Public. 

My commission expires January 19, 1947. 
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Exhibit A - I 

B-54716 

Comptroller General of the United States, i 

Washington 25, November 25,1946. 

Filed Dec. 5, 1946. Charles E. Stewart, clerk. 

Ralph L. Temple, 

Authorized Certifying Officer, 

Civilian Production Administration. 

Dear Mr. Temple: Reference is made to your letter of Oc¬ 
tober 23,1946, file AA-l-RLT, as follows: 

The attached pay-roll voucher drawn in favor iof 
Harvey A. Edge has been submitted to me for 
certification. 1 

The question of this voucher being proper for cer¬ 
tification at this time is raised by the issuance of a pre¬ 
liminary mandatory injunction issued by Justice T- 
Allen Goldsborough, District Court of the United Stateis, 
District of Columbia (copy attached). 

This injunction was issued on October 7, 1946, anjd 
in compliance with same, Harvey A. Edge was restored 
to active duty effective October 7, 1946, at 1:45 p. m. 
as per copy of Advice of Personnel Action attached. 
Restoration to duty was without taking oath of office, 
and the attached voucher is for personal services from 
1:45 p. m. October 7, to close of pay-roll period ending 
October 19, 1946. 

Question 1: Does restoration by direction of this prei- 
liminary mandatory injunction modify your decision 
B-54716 dated January 7, 1946, to permit, without a 
new oath of office, certification of this and subsequent 
pay-roll vouchers prior to final determination by the 
court? - i 

Question 2: Subsequent to separation on September 
30, 1945, Mr. Edge was paid a lump-sum payment for 
all accumulated and accrued annual leave. This lump-, 
sum check was not used by Mr. Edge and was returned 
to this agency immediately following issuance of the 




120 


Exhibit A to Affidavit of Ralph L. Temple 

injunction. Check has now been returned to the Dis¬ 
bursing Office for cancellation. Should the amount of 
leave represented by this lump-sum check be reestab¬ 
lished to the credit of Mr. Edge and made available for 
use by him, or, if not, how should it be handled? 

Question 3: Under the present status of employment 
of Mr. Edge should annual and sick leave accrue? 

In addition to your decision B-54716 mentioned 
above there is your letter of February 26,1946, addressed 
to Mr. Small, Civilian Production Administrator, which 
letter is a complete resume of the case up to that time. 

The above referred to decision of January 7, 1946, B-54716, 
concluded as follows: 

As Mr. Edge was separated from the service by a 
qualified officer of the War Production Board, the fact 
that it was determined subsequently by the United 
States Civil Service Commission that the separation was 
not in accordance with the Veterans’ Preference Right 
statute did not void the separation, and the employee 
could be restored to his former position with the Civilian 
Production Administration, successor to the War Pro¬ 
duction Board, only by a formal appointment and com¬ 
pliance with all statutory requirements incident to such 
appointment. 

Section 1757, Revised Statutes, requires an oath of 
office to be executed by “any person elected or appointed 
to any office of honor or profit.” 14 Comp. Gen. 279. 
An employee whose services are terminated by a quali¬ 
fied official and who refuses to take the oath necessary 
to appointment to another position, or reappointment 
to his former position, is not entitled to compensation 
for any period of time when no services are rendered 
or prior to taking such oath. 14 Comp. Gen. 927. 

The referred to “preliminary mandatory injunction” which 
was issued on October 7, 1946, by Justice T. Allan Golds- 
borough, in the District Court of the United States for the 
District of Columbia, is in pertinent part, as follows: 
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This cause came on to be heard in this term on ihe 
motion for preliminary mandatory injunction and sajne 
was argued by counsel and the Court being of the opin¬ 
ion that the motion should be granted it is by the Court 
this 7th day of October 1946. 

Ordered that the motion be and the same is hereby 
granted and the Civilian Production Administration 
and J. D. Small, Administrator, are authorized and di¬ 
rected to restore the plaintiff Harvey A. Edge to active 
duty forthwith in the same official position and status 
held at the time of plaintiff’s WTongful separation bn 
September 30, 1945, and plaintiff is to have the benefit 
and privileges of all accrued rights flowing from such 
position and official status with no impairment in plain¬ 
tiff’s chain of continuous service * * *. 

Also, it appears from your letter that, pursuant to such in¬ 
junction, Mr. Edge was “restored to active duty” on October!?, 
1946, without having taken the oath of office required by sec¬ 
tion 1757, Revised Statutes. 

It is a well recognized principle of law that the granting pf 
a preliminary mandatory injunction is not determinative of the 
rights of the parties but serves only to preserve the status qifo 
until such time as those rights can be fairly and fully deter¬ 
mined by the court in a plenary hearing of the law and the 
facts. Hence, while the Civilian Production Administratipn 
may have concluded that under the court’s preliminary order jit 
was obliged to restore Mr. Edge to duty, the facts of recoijd 
and the law applicable thereto do not permit of the conclusion 
that Mr. Edge may be paid any salary by reason of his havipg 
been “restored to active duty” but without having subscribed 
the oath of office required by section 1757, Revised Statutes; 
nor does it appear that the court’s order legally may be con¬ 
sidered a waiver of such requirements; nor does it appear from 
a review of the authorities that power to waive said statute 
has been granted to the judiciary. 

In connection with the above, information has been received 
here informally to the effect that the attorney for Mr. Edge 
and the attorney for the Department of Justice handling the 
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case for the Government now have arranged for a hearing be¬ 
fore Mr. Justice Goldsborough for the purpose of having en¬ 
tered in the subject proceedings an order “clarifying” the 
court’s order of October 7, 1946, it having been deemed by all 
parties thereto that the scope of said order of October 7, 1946, 
is ambiguous in a number of respects. 

Accordingly, on the present record, no authority of law T ap¬ 
pears for the payment of Mr. Edge of any salary or for the 
crediting to him of any annual or sick leave under his present 
appointment unless and until he subscribes to the oath required 
by section 1757, Revised Statutes. 

With respect to your question as to what action should be 
taken regarding Mr. Edge’s return of the check in payment of 
the annual leave which he had standing to his credit at the 
time of his separation from the service on September 30, 1945, 
you are advised that action thereon may be in abeyance for the 
present. 

The voucher and papers submitted wdth your letter are re¬ 
turned herewith. 

Respectfully, 

(Signed) Lindsay C. Warren, 
Comptroller General of the United States. 

Enclosures. 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 
v. 

Civilian Production Administration, et al., defendants 

Filed Dec. 5,1946. Charles E. Stewart, clerk. 

'AFFIDAVIT OF FREDERIC S. GLOVER IN OPPOSITION TO PLAIN¬ 
TIFF’S MOTION FOR CONTEMPT ADJUDICATION 

Frederic S. Glover, being first duly sworn deposes and says: 

1. That he is the Director of the Bureau of Industry Opera¬ 
tions of the Civilian Production Administration, one of the 
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defendants in the above named and numbered action, ai>d is 
familiar with the organization of said Administration; th^it J. 
D. Small, codefendant with the said Administration, isj the 
Administrator of the said Administration, duly appointed by 
the President of the United States: that the said Small as!Ad- 

7 # l 

ministrator is responsible for the operations of the said Ad¬ 
ministration pursuant to existing law including Executive 
Order 9638 which established the Civilian Production Adrjiin- 
istration and terminated the War Production Board at | the 
close of business November 3, 1945, transferring to said Ad¬ 
ministration the powers and functions theretofore vested; by 
the President in the War Production Board. 

2. That the Bureau of Industry Operations, of which affiant 
is Director, is composed of eight industry Divisions, of whjich 
one is the Equipment Division; that the Equipment Division 
in turn is composed of nine Branches, of which one is the Gen¬ 
eral Industrial Equipment Branch, of which C. R. Helleij is 
Director; that the work of said Branch consists in aiding in¬ 
dustries to convert from war production to full peacetime pro¬ 
duction in connection with the following products: ceramic, 
refrigeration, and woodworking machinery, electrical and fc^od 
processing equipment, and other special machinery and equip¬ 
ment. 

3. That the plaintiff, Harvey A. Edge, entered the empldy- 
ment of the Office of Production Management, the predecessor 
of the War Production Board on October 20, 1941, and con¬ 
tinued in the employ of the Office of Production Management 
and War Production Board until September 30, 1945, on whilh 
date his services were terminated by reason of a reduction in 
force of the employees of the War Production Board tak^n 
pursuant to the rules and regulations established by the Civil 
Service Commission of which reduction plaintiff was furnished 
a notice dated August 30, 1945. 

4. That the discontinuance of many of the activities of thb 

War Production Board and the Civilian Production Adminis¬ 
tration required a reduction in force of 6.279 employees beL 
tween August 1945 and October 7,1946, the date of the issuance 
by this Court of the temporary injunction, as shown on the 
following table: I 

I 
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Affidavit of Frederic S. Glover in Opposition to Plaintiffs Motion 


Organizational unit 

Number of 
employees 
Aug. 30,1945 

Number of 
employees 
Oct. 7,1946 

War Production Board (now Civilian Production Administration).... 

10,807 

572 

113 

3,528 

44 

11 

General Industrial Equipment Division (now General Industrial 
Equipment Branch) _ 


that the Special Equipment Branch of the former General 
Industrial Equipment Division, in which plaintiff was for- 


merly employed, had been abolished; that corresponding with 
the reduction in personnel as aforesaid, the functions and duties 
of the positions in the Special Equipment Branch were trans¬ 
ferred, consolidated, curtailed, or eliminated entirely. 

5. That on October 7, 1946, immediately upon the issuance 
by this Court of the preliminary mandatory injunction order¬ 
ing that the plaintiff be restored to active duty, a formal resto¬ 
ration of the plaintiff was made to the position in which he had 
formerly been employed, namely, as Deputy Chief of the Spe¬ 
cial Equipment Branch, at the Civil Service grade of CAF-13, 
carrying a per annum salary of $7,341.60; that as evidence of 
such restoration the Director of Personnel caused an appro¬ 
priate entry to be made in the records of the Civilian Produc¬ 
tion Administration. 

6. That following plaintiff’s restoration to active duty on 
October 7, 1946, affiant directed C. R. Heller, Chief of the 
General Industrial Equipment Branch, to provide plaintiff with 
duties commensurate with his abilities; that due to the fact 
that certain of the duties formerly performed by the plaintiff 
had been abolished, consolidated, and transferred upon the 
contraction in the activities of the War Production Board and 
of the Civilian Production Administration, as aforesaid, and 
other such duties had been reassigned, it was not possible im¬ 
mediately to assign duties to plaintiff commensurate with his 
abilities or adequate to keep him fully employed. 

7. That subsequent to October 7, 1946, plaintiff informed 
affiant that he would be satisfied if a position as Deputy Chief 
of the present General Industrial Equipment Branch were cre¬ 
ated and he was put in such position; that affiant believed that 
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such position was not necessary for the proper operation of 
the General Industrial Equipment Branch and he therefore 
declined to accede to plaintiff’s request. 

8. That affiant determined that a position at grade CjAF-13 
was available in the Tin, Lead, and Zinc Branch of the Metals 
and Minerals Division of the said Bureau of Industry Opera¬ 
tions for which position in affiant’s judgment the plaintjiff was 
qualified; and that a second position was available in th^ Farm 
Machinery and Equipment Branch of the Equipment Division 
for which in affiant’s judgment the plaintiff was also qualified; 
that on or about October 29, 1946, affiant informed plaintiff 
that he could have either of these positions; that plaintiff then 
stated he wished to consult his attorney before giving g final 
answer; that since then the affiant has not been inforrrjied by 
the plaintiff whether or not he wdll accept either of sakji posi¬ 
tions but that affiant has been informed and so states on infor¬ 
mation and belief that plaintiff through his attorney, Jajnes J. 
Laughlin, has refused to accept either of such positions.! 

9. That in a further effort to provide employment satisfac¬ 
tory to plaintiff, and on November 6, 1946, the defendants, 
through their counsel, John F. Sonnett, Assistant Attorney 
General, wTote to James J. Laughlin, attorney for the plaintiff, 
stating in substance that defendants were prepared to plape the 
plaintiff at the head of a new Section which affiant woi^ld es¬ 
tablish in the General Industrial Equipment Branch, sucji new 
Section to be known as the Food Processing and Miscellaneous 
Equipment Section; that this new Section would have juris¬ 
diction over the following-named products which had ^here¬ 
tofore been under the jurisdiction of the other two Section 
Heads in that Branch—namely, certain food-processing ma¬ 
chinery and special equipment, refrigeration and air-condjhion- 
ing equipment, lubrication, wireworking machinery, pgmps, 
compressors, oil filters and filtering equipment, flexible) me¬ 
tallic hose, pressure vessels, dust-collecting and air-fllteS ma¬ 
chinery, arc-welding equipment, electroplating and anodizing 
equipment, industrial spraying equipment, and industrial 
ovens; that affiant believes that such a position would be suit- 

764861 — 47—12 
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able for plaintiff and that plaintiff is qualified therefor, as he 
would be in charge of food-processing equipment which has 
been his specialty, as well as having charge of a number of other 
products which he formerly had supervised and in addition 
would have supervision of a number of new products, all in the 
field of general industrial equipment, for which plaintiff has 
expressed a preference; that affiant did not include among 
products to be covered by the new proposed position ceramic 
machinery and electrical equipment for the reason that the 
plaintiff had had no direct experience with those industries 
and said products were in critically short supply; that in said 
communication from John F. Sonnett, the plaintiff’s attorney 
was further advised that affiant expressed the hope that plain¬ 
tiff would reconsider the offer made to him of a position in the 
Farm Machinery and Equipment Branch, as a competent an¬ 
alyst was needed in that Branch; that affiant has received no 
definite answer in respect to the proposal of November 6, 1946, 
to create a new position for plaintiff in the General Industrial 
Equipment Branch; that pending definite word from the plain¬ 
tiff he has been assigned to perform duties in reference to the 
products referred to in this paragraph and is so employed at 
the present time. 

10. That subsequent to October 7, 1946, a private office was 
set aside for the plaintiff’s use and he was supplied with tele¬ 
phone service; that on November 22,1946, affiant was informed 
that plaintiff was dissatisfied with arrangements for steno¬ 
graphic service and had also complained to his attorney that 
work assigned to him was brought to his attention by an in¬ 
dividual employed at a lower Civil Service grade than plaintiff; 
that although there is a shortage of stenographic assistance 
in the Equipment Division and many of the officials in that 
Division of a grade equal to that of the plaintiff, do not have 
stenographers assigned to them, affiant immediately issued 
instructions that a stenographer should be made available to 
take work from plaintiff whenever he required such assistance, 
and both plaintiff and the stenographer were so informed; that 
affiant further directed that all assignments of work to the 
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plaintiff should be given him by C. R. Heller, Director of the 
Equipment Division, or by A. U. Sufrin, Deputy Directof of 
said Division, whose CAF grades are higher than that of i,he 
plaintiff. 

11. That the powers and functions of the Civilian Produc¬ 
tion Administration are principally derived from the Second 
War Powers Act, as amended (Public Law 507, 77th Congress); 
that said Act expires by its terms on March 31, 1947, and said 
Administration is beginning to liquidate. 

Frederic S. Glover. 
Frederic S. Glover. 

District of Columbia, ss: 

Sworn to and subscribed before me this 5th day of December 
1946. 

[seal] Marie L. Siebold, 

Notary Public. 

My commission expires Jan. 19,1947. j 

In the District Court of the United States for the District 

of Columbia 

I 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 

v • ! 

Civilian Production Administration, et al., defendants 

i 

Filed Dec. 9, 1946. Charles E. Stewart, clerk. 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 
CLARIFYING INJUNCTION 

1 

FINDINGS OF FACT 


The Court finds: j 

1. That on September 30. 1945, plaintiff, Harvey A. Edgej 
was Deputy Branch Chief, CAF 13, Industrial Specialist, War} 
Production Board, with salary of $6,440 per annum. 

2. That on September 30, 1945, plaintiff, Harvey A. Edge,| 
was entitled to the benefit of Veterans’ Preference Act of 1944. 





128 


Findings of Fact, Conclusions of Law and Order Clarifying 

Preliminary Infunction 

3. The plaintiff was protected by existing Civil Service Laws 
and Regulations. 

4. Plaintiff’s efficiency rating was “Excellent.” 

5. All of the activities and duties of the War Production 
Board were assumed by its successor in office, Civilian Produc¬ 
tion Administration, and, in assuming the duties of the War 
Production Board, plaintiff was entitled to all his rights and 
privileges enjoyed under his employment by the W'ar Produc¬ 
tion Board. 

6. Notice of separation was delivered to the plaintiff August 
29, 1945, effective September 30, 1945. 

7. The Civil Service Commission disapproved the contem¬ 
plated separation of plaintiff from service on October 24, 1945. 

8. The Court finds that plaintiff may suffer irreparable in¬ 
jury unless he is restored to his position pending final determi¬ 
nation of this case on the merits. 

9. The Court finds that sufficient showing has been made to 
justify issuance of Preliminary Mandatory Injunction to pre¬ 
serve the status quo until final determination on the merits. 

10. Plaintiff was separated from service on September 30, 
1945. 

11. Defendants, upon instructions from the Comptroller 
General, refused to restore plaintiff to active duty until he 
took an oath of office. Plaintiff contends that he is not obliged 
to take such oath. 

12. The defendants recorded plaintiff’s return to active duty 
as of the time and date of issuance of the preliminary injunc¬ 
tion herein. Plaintiff contends that defendants should date 
such record back to September 30,1945. 

13. Plaintiff claims that the preliminary mandatory injunc¬ 
tion requires payment of his salary. Defendants ask the in¬ 
struction of this Court as to such claim. 

14. All parties have joined in requesting clarification of the 
preliminary mandatory injunction issued herein on October 
7,1946. 
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Findings of Fact , Conclusions of Law and Order Clarifying 

Preliminary Infunction 

CONCLUSIONS OF LAW AND STATEMENT OF REASONS j 

1. Plaintiff Harvey A. Edge is entitled to restoration to duty 
pending final determination on the merits, either in hit old 
position or an equivalent one. 

2. The Preliminary Mandatory Injunction issued hereii)t was 
designed to restore plaintiff to duty and preserve the status 
quo, pending final determination on the merits. 

ORDER CLARIFYING PRELIMINARY MANDATORY INJUNCTION 

By reason of the foregoing, it is Ordered, pending final 
determination of this case on the merits, 

1. That plaintiff is to be placed on active duty and ^iven 
work to do, having due regard to the functions performed by 
Civilian Production Administration and the rules and regula¬ 
tions of the Civil Service Commission. 

2. Plaintiff is not required to take an Oath of Office as a pre¬ 
requisite to returning to work pursuant to the order of this 
Court. 

3. Plaintiff shall not be deemed to have waived any of his 
rights or privileges if he shall accept from defendants any sort 
of work and/or assignment, whether or not such work arjd/or 
assignment shall be different in nature from that formerly done 
by the plaintiff, or shall be in a different organizational unij. 

4. Plaintiff shall be restored to active duty by defendants 
as of the time and date of the preliminary injunction heretofore 
issued, and the defendants shall incorporate the order ihade 
by said injunction in the record of such restoration. Such rec¬ 
ord shall in no wise prejudice the contention of the plaiptiff 
that his restoration ought to be effective as of the date o{ his 
separation, but such contention shall remain for adjudication 
upon final hearing. 

5. The preliminary injunction heretofore issued herein jioes 
not determine whether plaintiff is entitled to be paid any salary. 

This order of clarification signed this 9th day of December 
1946 at 9:50 a. m. 

By the Court. 

Approved as to form. 

T. Alan Goldsborough, 

Justice. 


764S61—47-13 
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Supplemental Order Clarifying Preliminary Mandatory 

Injunction 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 
v. 

Civilian Production Adm. et al., defendants 

Filed Dec. 10, 1946. Charles E. Stewart, clerk. 

SUPPLEMENTAL ORDER CLARIFYING PRELIMINARY 
MANDATORY INJUNCTION 

Upon application of the plaintiff, it is by the Court this 10th 
day of December 1946, 

Ordered that the order clarifying preliminary mandatory in¬ 
junction be, and the same is hereby, supplemented to include 
the following: 

1. The defendants be and they are hereby authorized and 
directed to pay the plaintiff, Harvey A. Edge, at the annual 
rate of pay, which is to be $7,341.60, from October 7, 1946, at 
the regular pay periods, and such payments to continue in 
effect until this case is determined on the merits, and that such 
payments are to be made without the necessity of the plaintiff 
taking a new oath of office. 

2. That all accrued leave due plaintiff on September 30, 
1945, is to be preserved and that such accrued leave is to be 
carried over into 1947 and the plaintiff is entitled to all leave 
rights accruing after October 7, 1946, until such time as this 
case is heard on the merits and that such accrued leave may be 
carried over into 1947, and it is further 

Ordered that this preliminary mandatory injunction is con¬ 
ditioned upon the giving of security by the plaintiff in the 
amount of So,000 with surety satisfactory to the Court. 

By the Court. 

T. Alan Goldsborough, 

Justice . 


131 


I 


Plaintiff’s Motion for Svmmary Judgment 

l 

In the District Court of the United States for the District of 

Columbia 

i 

Civil Action No. 36160 j 

Harvey A. Edge, plaintiff j 

i>. ] 

Civilian Production Administration et al., defendants 
Filed Feb. 17,1947. Charles E. Stewart, clerk. 

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 

Now comes the plaintiff and moves the Court for summary- 
judgment in the above-entitled cause and refers to affidavits 
filed in paper entitled “Opposition to Defendants’ Motion for 
Summary Judgment” and plaintiff now asks this Court to con¬ 
sider said affidavits as being filed with this motion and made 
a part hereof. I 

James J. Laughlin, 

James J. Laughlin, 

National Press Building, 

Counsel for Plaintiff. 

I certify that I have this day mailed copy of this motion to 
Robert Mandel, Esq., Attorney, Department of Justice, Wash¬ 
ington, D. C. 

James J. Laughlin. 
James J. Laughlin. 

This the 17th day of February 1947. 




Points and Authorities in Support of Plaintifps Motion for 

Summary Judgment 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 

v. 

Civilian Production Administration et al., defendants 

POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 

See affidavits already filed by plaintiff. 

See Rule 56, Rules of Civil Procedure. 

James J. Laughlin, 

James J. Laughlin, 

National Press Building, 

Counsel for Plaintiff. 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 

v. 

Civilian Production Adm. et al., defendants 
Filed Feb. 27, 1947. Charles E. Stewart, clerk. 

INFORMAL MEMORANDUM 

Plaintiff is entitled to restoration to duty. The Civil Service 
Commission has held that he was wrongfully and illegally dis¬ 
charged and has directed that he be restored to duty. Such 
restoration will carry with it a restoration to duty and to pay 
status as of the time he was wTongfully separated from the serv¬ 
ice. It requires restoration as to all rights then existing in¬ 
cluding pay status, annual leave and retirement. To hold 
otherwise and to say that no remedy is provided in law makes 
a mockery of the legislative remedy which afforded the veteran 
the right of appeal to the Civil Service Commission. Such 
remedy was not without substance. It was not merely 
sounding brass and tinkling symbol. 
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Informal Memorandum of Justice Letts 

It is admitted that the new appointment which is offered 
plaintiff would result in injury to him. His pay would b^gin 
with such new appointment, he would lose accumulated 
annual leave and suffer loss in his retirement rights if hej be 
required to accept a new appointment which would make neces¬ 
sary a new oath of office. 

Plaintiff is not obliged to accept a new appointment or again 
to take the oath of office. He is entitled to restoration to dpty 
and pay status as of the time of his illegal separation from the 
service. 

I am restrained from writing a more formal opinion since 
counsel for defendant advised me an early decision is urgent. 

Plaintiff’s motion for summary judgment is sustained. His 
counsel will present an appropriate order. 

F. Dickinson Letts, 

F. Dickinson Letts, 

Justice. 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 36160 j 

Harvey A. Edge, plaintiff 

7 i 

v. 

Civilian Production Administration, et al., defendant's 

Filed Mar. 12, 1947. Charles E. Stewart, clerk. 

order substituting defendants 

Upon motion of the plaintiff, it is by the Court this 12th day 
of March 1947 

Ordered that the Office of Temporary Controls be sub¬ 
stituted as a defendant in this cause in the place of the Civilian 
Production Administration, and it is further 

Ordered that Philip B. Fleming, Administrator, Office of 
Temporary Controls, be substituted as defendant in place bf 
John D. Small. 

By the Court. 

F. Dickinson Letts, 

Justice. I 
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Findings of Fact and Conclusions of Law 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 

v. 

Office of Temporary Controls and Philip B. Fleming, 

DEFENDANTS 

Filed Mar. 14, 1947. Charles E. Stewart, clerk. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The Court finds: 

1. That on September 30,1945, plaintiff Harvey A. Edge was 
Deputy Branch Chief, CAF-13, Industrial Specialist, War Pro¬ 
duction Board, with salary of $6,440 per annum. 

2. That on September 30,1945, plaintiff Harvey A. Edge was 
entitled to the benefit of the Veterans’ Preference Act of 1944. 

3. All of the activities and duties of the War Production 
Board were assumed by its successor in office, Civilian Produc¬ 
tion Administration, and in assuming the duties of the War 
Production Board, plaintiff was entitled to all his rights and 
privileges enjoyed under his employment by the War Produc¬ 
tion Board. All of the activities and duties of the Civilian 
Production Administration were assumed by its successor in 
office, Office of Temporary Controls and plaintiff was entitled 
to all his rights and privileges enjoyed under his employment 
by the "War Production Board and Civilian Production Admin¬ 
istration. 

4. Notice of separation was delivered to plaintiff August 29, 
1945, effective September 28, 1945. The Civil Service Com¬ 
mission disapproved the contemplated separation of plaintiff 
from service on October 24, 1945, and held that it was in disre¬ 
gard of the Veterans’ Preference Act of 1944, and directed 
that the Civilian Production Administration restore plaintiff 
to duty. 

5. The War Production Board and Civilian Production Ad¬ 
ministration illegally refused to restore plaintiff to duty after 


Findings of Fact and Conclusions of Law 

| 

receipt of the notice of disapproval by the Civil Service Com¬ 
mission, although the plaintiff presented himself in accordance 
with the ruling of the Civil Service Commission, ready, willing, 
and able to work. 

6. Plaintiff was wrongfully separated from service on Sep¬ 
tember 30, 1945, in violation of the Civil Service regulations 
and the Veterans’ Preference Act of 1944. 

7. Plaintiff is to be restored to duty and is not required to 
accept a new appointment nor is he required to take a new Qath 
of office. Plaintiff is entitled to restoration to duty and pay 
status as of the time of his wrongful separation from the sendee. 

8. Plaintiff is entitled to all his rights, privileges, benefits, 

and emoluments that were his at the time of his wrongful sepa¬ 
ration on September 30,1945, with no impairment in plaintiff’s 
chain of continuous service. | 

9. Plaintiff is entitled to all of the administrative pay in¬ 
creases, leave rights, and benefits of every kind, character, ^nd 
description that accrued from the time of his wrongful separa¬ 
tion until the date hereof. 

10. Plaintiff is entitled to the annual leave that had accrfied 
on September 30, 1945, totaling 779 hours, and same is tojbe 
reestablished to the credit of plaintiff and made available to 
the plaintiff, and plaintiff is permitted to accrue annual ajnd 
sick leave from September 30, 1945, and is permitted to cafry 
this leave over from year to year, to the extent permitted Iby 
applicable laws and regulations. 

| 

CONCLUSIONS OF LAW 

1. Plaintiff’s separation from the service September 30,1945, 
was wrongful. 

2. Plaintiff is entitled to restoration to duty and such restora¬ 
tion to carry with it pay status as of the time plaintiff was 
wrongfully separated from the service and requires restoration 
as to all rights then existing, including pay status, annual arid 
sick leave and retirement, and plaintiff is not required to talj:e 
a new oath of office. 

3. Plaintiff is entitled to all leave rights accrued at the tiihe 
of his wrongful separation and leave rights are to be reestab- 




136 

Findings of Fact and Conclusions of Law 


lished to him and carried over from year to year, to the extent 
permitted by applicable laws and regulations. 

4. Plaintiff is to have all administrative pay increases accru¬ 
ing to his position after his wrongful separation. 

By the Court. 

F. Dickinson Letts, 

Justice. 

Approved as to form. 

Robert Mandel, 

Robert Mandel, 

Attorney for Defendants. 

James J. Laughlin, 

Counsel for Plaintiff. 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 

v. 

Office of Temporary Controls, et al, defendants 

Filed Mar. 14,1947. Charles E. Stewart, clerk. 

FINAL JUDGMENT 

This cause having come on to be heard on the motion of the 
plaintiff for summary judgment and said motion being sup¬ 
ported by affidavits as required by the rules of the Court, and 
defendants having filed affidavits in opposition, and same 
having been fully argued by counsel, it is by the Court this 
14th day of March 1947, 

Ordered that motion for summary judgment on behalf of 
the plaintiff be and the same is hereby granted and the pre¬ 
liminary mandatory injunction granted October 7,1946, be and 
the same is hereby made final and permanent and the defend¬ 
ants, Office of Temporary Controls and Philip B. Fleming be 
and they are hereby commanded to forthwith restore plaintiff 
to duty and pay status, as of September 30, 1945, in the same 
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position from which he was wrongfully separated on September 
30, 1945, and that plaintiff is to have the benefit of all Rights, 
emoluments and privileges flowing from a continuity of service 
from the time of his wrongful separation on September 30, 
1945, to the date hereof and henceforth, including all adminis¬ 
trative promotions to which plaintiff was entitled, from Septem¬ 
ber 30, 1945, to date, and henceforth. For the purpose of 
administrative promotions it is to be assumed that plaintiff 
would have received an efficiency rating of “Good” or better, 
and it is further 

Ordered, That annual leave accruing to plaintiff on Septem¬ 
ber 30, 1945, totaling 779 hours, as shown by appropriate 
Governmental records, be reestablished to the credit of plaintiff 
and made available to plaintiff, and plaintiff is permitted to 
accrue annual and sick leave from September 30, 1945, arid is 
permitted to carry this leave over from year to year, to the 
extent permitted by applicable laws and regulations. Nothing 
in this order shall be taken to confer upon plaintiff any greater 
rights than he would have had if he had not been wrongfully 
discharged. 

By the Court. 

Approved as to form. 


F. Dickinson Letts, 

Justice ,. 

i 

Robert Mandel, 

Robert Mandel, 

Attorney for Defendants ] 
James J. Laughlin, 

Counsel for Plaintiffs 
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In the District Court of the United States for the District of 

Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 

v. 

Office of Temporary Controls and Philip B. Fleming, 

DEFENDANTS 


Filed May 20,1947. Charles E. Stewart, clerk. 

ORDER SUBSTITUTING PARTIES DEFENDANT 


It having appeared that Frank R. Creedon, Housing Ex¬ 
pediter, and W. Averell Harriman, Secretary of Commerce, have 
succeeded to the official duties and functions of Major General 
Philip B. Fleming in his official capacity as Administrator, 
Office of Temporary Controls, pursuant to Executive Orders 
9846 and 9841, effective April 1, 1947, and May 4, 1947, re¬ 
spectively, and it having been stipulated by and between the 
attorneys for the above-named parties that said W. Averell 
Harriman, Secretary of Commerce, and Frank R. Creedon, 
Housing Expediter, be substituted as parties defendant for 
the above-named defendants, it is 
Ordered, that said Frank R. Creedon, Housing Expediter 
and W. Averell Harriman^ Secretary of Commerce, be and the 
same hereby are substituted for Major General Philip B. 
Fleming, Administrator, Office of Temporary Controls, as 
parties defendant herein. 

James M. Proctor, 

James M. Proctor, 

Associate Justice. 


Approved: 

James J. Laughlin, 
James J. Laughlin, 
Attorney for Plaintiff. 
Peyton Ford, 

Peyton Ford, 

Acting Assistant Attorney General, Attorney for 
Defendants Creedon as Housing Expediter and 
Harriman as Secretary of Commerce. 
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Notice of Appeal \ 

j 

In the District Court of the United States for the District jof 

Columbia 

Civil Action No. 36160 

Harvey A. Edge, plaintiff 

V. j 

Frank R. Creedon, Housing Expediter, and W. Averell 
Harriman, Secretary of Commerce, defendants 

I 

Filed June 10,1947. Charles E. Stewart, clerk. 

notice of appeal 

I 

Notice is hereby given that Frank R. Creedon, Housing Ex¬ 
pediter, and W. Averell Harriman, Secretary of Commerce, 4 s 
substituted defendants hereby appeal to the Court of Appeals 
for the District of Columbia from the final judgment entered 
in this action on the 14th day of March 1947. 

Dated June 9,1947. j 

Peyton Ford, 

Peyton Ford, 

Assistant Attorney General , Attorney for Defendants. 
Copy mailed to James J. Laughlin, attorney for plaintiff, 
National Press Bldg., Washington, D. C., June 10,1947. 

In the District Court of the United States for thX 

District of Columbia 

Civil Action No. 361-60 

1 

Harvey A. Edge, plaintiff 
v. 

Frank R. Creedon, Housing Expediter, W. Averell Harri¬ 
man, Secretary of Commerce, defendant 

designation of record 

Appellant designates the following portions of the record^ 
proceedings, and evidence to be contained in the record on 
appeal in this action: 
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. Designation of Record 

1. Complaint, filed August 5, 1946. 

2. Plantiff’s motion for preliminary mandatory injunction, 
points, and authorities, filed August 5, 1946. 

3. Defendant’s answer to complaint, filed September 27, 
1946. 

4. Order of October 7, 1946, granting plaintiff’s motion for 
preliminary mandatory injunction. 

5. Defendant’s application for clarification of the prelimi¬ 
nary mandatory injunction, filed October 10, 1946. 

6. Plaintiff’s reply to defendant’s application for clarification 
of the preliminary mandatory injunction, filed October 15, 
1946. 

7. Defendant’s motion for summary judgment together with 
affidavits of Arthur S. Flemming and Leon L. Wheeless, in 
support thereof, and exhibits attached to said affidavits, filed 
October 16,1946. 

8. Plaintiff’s motion opposing summary judgment, together 
with affidavits of Harvey A. Edge, Sidney, Feldman, and Leolin 
H. Neville-Thompson, filed November 2, 1946. 

9. Plaintiff’s motion for contempt adjudication of defend¬ 
ants, together with plaintiff’s affidavit in support thereof, 
filed November 18,1946. 

10. Affidavits of John D. Small, Ralph L. Temple and Fred¬ 
erick S. Glover in opposition to plaintiff’s motion for contempt 
adjudication, dated and filed December 5, 1946, together with 
exhibits attached thereto. 

11. Findings of fact, conclusions of law, and order clarifying 
injunction, dated and filed December 9,1946. 

12. Supplemental order clarifying preliminary mandatory 
injunction, dated December 10, 1946. 

13. Plaintiff’s motion for summary judgment and affidavits 
in support thereof, dated February 17, 1947. 

14. Informal memorandum of Justice F. Dickinson Letts, 
filed February 27, 1947. 

15. Order substituting the office of Temporary Controls and 
Major General Philip B. Fleming as parties defendant for the 
Civilian Production Administration and John D. Small, Ad¬ 
ministrator, dated March 12, 1947. 
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Designation of Record 

16. Findings of fact and conclusions of law, filed March 14, 
1947. 

17. Final judgment for plaintiff, dated March 14, 1947. 

18. Order substituting Frank R. Creedon, Housing Expediter 
and W. Averell Harriman, Secretary of Commerce, for Office of 
Temporary Controls and Major General Philip B. Fleming, 
dated May 20,1947. 

19. Notice of appeal. 

20. This designation. 

Peyton Ford, 

Peyton Ford, 

Assistant Attorney General . 
George Morris Fay, 

George Morris Fay, 

United States Attorney .1 

Of Counsel: 

Joseph M. Friedman, 

Joseph M. Friedman, | 

Special Assistant to the Attorney General . 

Eli E. Nobleman, 

Eu E. Nobleman, 

Attorney, Department of Justice . 

Copy of the above has been mailed to James J. Laughli^i, 
Counsel for Plaintiff, National Press Building, Washington, 
D.C. 


Peyton Ford, 

Peyton Ford, 

Assistant Attorney General. \ 
Cleric's Certificate 

District Court of the United States 
for the District of Columbia 

i 

United States of America, 

District of Columbia, ss• 

I, Charles E. Stewart, Clerk of the District Court of thie 
United States for the District of Columbia, hereby certify thle 
foregoing pages numbered 1 to 127, both inclusive, to be a true 
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Clerk's Certificate 

and correct transcript of the record according to designation of 
record by counsel filed and made a part of this transcript, in 
action entitled Harvey A. Edge, Plaintiff v. Frank R. Creedon, 
Housing Expediter, et al., Defendants, Civil Action No. 36160, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 17th day of July, 1947. 

Charles E. Stewart, Clerk. 

Form GA-39 (3-2) 

In the District Court of the United States for the District of' 

Columbia 

Civil Action No. 361-60 


Harvey A. Edge, plaintiff 
v. 

Frank R. Creedon, Housing Expediter, W. Av^rell Harri- 
man, Secretary of Commerce, defendants 

stipulation for supplemental record 

It is hereby stipulated by and between counsel for the above- 
named parties that Exhibits 3 to 19, inclusive, attached to the 
affidavit of Leon L. Wheeless, filed October 16, 1946, which 
were inadvertantly omitted from the record on appeal, be 
transmitted to the United States Court of Appeals for the Dis¬ 
trict of Columbia as a supplemental record. 

Approved. 

James J. Laughlin, 
Attorney for Plaintiff. 

Peyton Ford, 

Assistant Attorney General, 

Attorney for Defendants. 
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